THE INDIAN JOURNAL OF PUBLIC ADMINISTRATION

EDITORIAL BOARD
(From Ocfober 1978)

Lditor & Chanman
T.N. CHATURVEDI

RS ARORA,
Vice-President, Indian Council of World
Affairs, Sapru House, New Delht

NH ATTHREYA.
Governing Director, Modern Manage-
ment Counsel, Bombay

P.R. DUBHASH],
Establishment Officer & Additional
Secretary, Department of Personnel &
Administrative Reforms, Minstry of
Home Affairs, New Dellu

R B JAIN, .
Head, Department of Public Admini-
stration, Punjabi University, Patiala

SHANTI KOTHARI,
Shanti Kunj, Malad, Bombay.

MOHAN MUKARJI,
Former Chief Secretary, Government of
Rajasthan, Jaipur,

M.A MUTTALIB,
Director, Regional Centre for Traming
and Research in Municipal Administra-

tion, Osmanta  Umversity  Campus,
Hyderabad

K SESHADRI,

Professor, School of Social Sciences,

Centre for Political Studies, Jawaharlal
Nehru University, New Delhi,

B D. SHARMA,
Secretary, Trnbal & Haryan Welfare

Department, Government of Madhya
Pradesh, Bhopal
DP SINGH.

Professor & Head, Department of Public
Administration, Umversity of Luchnow,
Lucknow

RAM K VEPA,
Development Commissioner, Small Scale
lndgsmcs, Ministry of Industry, New
Delh1,

Asstt  Editor
N R GOPALAKRISHNAN

(The wews expiessed in articles are the peisonal opumons of the contributors and are in
1o sense official, not 1s the Indian Institute of Public Admustration nor the Lditor responsible

for them)

Articles, comments, correspondence and reviews may kindly be sent m duplicate to

the Assistant Editor, the Indian Journal of Public Admunistration, and enguirtes and
subscriptions may be addressed to the Registrar, The Indsan Institute of Public
Admunistration, Indraprastha Estate, Ring Road (East), New Dethi-110002

THE INDIAN INSTITUTE OF PUBLIC ADMINISTRATION

The Indian Institute of Public Administration was estabhished in March 1954 under
the presidentship of Late Shr1 Jawahar Lal Nehru, Prime Mimister of India The Institute
has been recognised as the National Section for India of the International Institute of
Admmstrative Sciences Regional Branches of the Institute have been established 1n
Andhra Pradesh, Goa, Gujarat, Karnataka, Kerala, Madhya Pradesh, Maharashtra,
Orissa, Punjab, Haryana & Chandigarh, Rajasthan, Tamil Nadu, Uttar Pradesh, and
West Bengal; and Local Branches at Ajmer, Baroda, Beawar, Belgaum, Calicut, Dharwar,
Imphal, Jammu-Srinagar, Kolhapur, Kota, Mysore, Nagpur, Patiala. Patna, Pondicherry,

Pune, Ranchi, Sangli, Santhal Pargana, Shilong, Sirohi, Shol
Vallabh Vidyanagar and Warangal 8 ’ olapur, Udaipur, Uyan,

The Institute’s ordinary membership 1s open to all

persons above 21, who are
agtlvely interested 1n or concerned with the study or practice of public adminustration,
the annual subscription being Rs 30 Associate membership, without the night to parti-
cipate 1n the management of the Institute’s affairs and with a membership fee of Rs 15
gﬁfx ‘%?:u& r1s opin to boga fide pogt-gracéuate stugents and persons below 21 but otherwise

g porate members are admitted on such conditions as m

case Subscription for Life Membership 1s Rs 300 2y be specified in each

The services offered by the Institute to its
members include free supply of the Institute’
lellc‘)]\(xirnzél and selected research publications, a reference and lendmgpl?b}rary, mformatlori
advise on administrative problems, and participation 1n the Institute’s activities



THE INDIAN JOURNEL OF
PUBLIC ADMINISTRATION

VOL. XXV OCTOBER-DECEMBER 1979 NO. 4

Inland—Aunnual ¢ Rs. 25,00. Single Copy : Rs. 7.00
Subscription Special No, (for Non-Subscribers): Rs. 20.00

Abroad—Annual : £ 4;&3—9:50:&5'@;:83;3}'\3& 1.25 or § 3.00
P ~,

—~
-5

0
ey - )

Editorial / f
o \%
Articles - ;‘//

Laws on Access to Official Documents

DonALp C. ROWAT 987
Seciecy and Publicity in a Parliamentary Democi acy—the Case
of the Netherlands
B I.S. HOETIES 1016
Goveinment Seciecy in Canada
GorDON DOHLE 1025

The Problem of Secrecy in Canadian Public Adnunistration
Some Peispectives
P.K KURUVILLA : 1036

The Ize(leml Piwvacy Commissioner of Canada Defender of
Peoples’ Privacy
7 .G B. SHARMA 1055
The Open Government and Its Enemies (With Apologies to
Kail Popper)

K. SESHADRI 1082
Official Seciets and Freedom of Information mn India
M CHALAPATHI RAU 1095

Secrecy in Government m India
SHRIRAM MAHESHWARI 1101

The Right to Piivacy and Freedom of Information: The Search
for a Balance
RB Jam 1117



Open Government in the United States

PaGr

O. GLENN STAHL 1128
Exccutive Privilege: Recent Tiends
P.M. KaMATH - 1140
Seciecy in Government in Australia
A. HoYLE 1156
Openness and Secrecy in British Government
GAVIN DRewRy 1163
Secrecy and the Law in India
O.P. MoTiwAL 1177
The Modern State and Administrative Sectecy: A Case Study
of India
C.P. BHAMBHRI 1187
Seciecy Needs in Police Administation
P.D. SHARMA 1195
Over-Secrecy in Reporting Communal Incidents
S.C. Misra 1207
Review Articles
Administrative Secrecy Vs. Openness in UK
S.C. VAipey! 1214
Personal Privacy in the Umted States
N.K.N. IYENGAR 1234
Documents
Fieedom of the Press in Sweden 1242
Freedom of the Press Act—Sweden 1247
Freedom of Information Act—Umted States of America ]553
Pirivacy Act 1974—United States of Ameiica 1260
Government i the Sunshine Act 1976—Umted States )
of Ameitica 1273
Access to Official Information—Canada 1;80
Fireedom of Information Bill—Canada 15_84
Access to Official Information—Australia 1305
The Freedom of Information Bill—Austialiq 1 318
Public Right to Access—Britam 1327
T ol S o, T el 135
, —Indiq 1337

__Bibliography

1345



OUR CONTRIBUTORS

Articles

Dr. C P. BuaMmBHRI—Professor, Centre for Poli%i?eﬂ Studies, Jawaharlal
Nehru University, New Delhi.

DRr. GorpoN DoHLE—Department of Political Science, Carleton Univer-
sity, Ottawa, Canada.

Pror. GAviIN DRrRewrY—Lecturer 1n Government, Bedford College,
University of London, London.

Dr. BJ.S Hoeries—Department of Political Science, University of
Leydan, the Netherlands.

Dr A. HovLeE—School of Administrative Studies, Canberra College of
Advanced Education, Belconnen A C T., Australia.

DRr. R.B. JAIN—Professor and Head, Department of Public Admim-
stration, Panjabr Umversity, Patiala

SHrRt P.M KamaTH—Montague Lecturer 1n Politics, Department of
Crvics and Politics, University of Bombay, Bombay ,

Dr. P.K KUruviLLA—Associate Professor, Department of Political
Science, Wilfrid Laurier University, Waterloo, Ontario, Canada.

Pror. SHRIRAM MAHESHWARI—Professor of Political Science and Public
Administration, Indian Institute of Public Admimstration, New Delhi.

SHrR1 S C MisrRa—IPS, Retd, Formerly Director, National Police
Academy, Mount Abu. (now in Hyderabad)

DR O.P. MoTiwAL—Divisional Manager (Law). Minerals & Metals
Trading Corporation of India, New Delhu.

SHRI M. CHALAPA rHI RAU—Former Editor, National Herald, New Delhi



iv

Pror. DoNALD C. RowAr —Depaitment of Political Science, Caileton
University, Ottawa, Canada.

Pror. K. SpsHAbprI—Chairman, Centre for Political Studics, Jawaharlal
Nehru University, New Delhi.

Snri G.B. SuarMA—Department of Political Science, Caileton Uni-
versity, Ottawa, Canada.

DRr. P.D. Suuarma—Profcssor and Head, Depaitment of Public Admini-
stration, Univeisity of Rajasthan, Jaipur.,

Dr. O. GLenN STAHL—Former Adjunct Piofessor of Public Admini-
stration, American University, Washington, DC, USA and former Ford
Foundation Consultant to India.

Review Articles

Dr. N.K.N. IveNGAR—Recader m Peisonnel Management, Indian
Institute of Public Administration, New Delhi.

Surt S.C. Vaspeyi—Resident Duicctor, Indian Investment Centie,
London.

Bibliography

Surt R.N. SHARMA—Decputy Librarian, Indian Institute of Public
Adnmunistration, New Delhi.

Suri MOHINDER SINGII—Librarian, Indian Institutc of Public Admini-
stration, New Delhi.



EDITORIAL

HE OPERATIONS and piactices of the government do require
a certamn degree of secrecy. Negotiations with foreign
governments are not always possible in the full gaze of publicity.
Similaily 1t 1s not unusual that during war and external aggression
governments may be mterested 1n keeping certain matters hidden
from 1ts own citizens at least for some time so that the enemy does
not get any fortuitous advantage. Besides, the morale of the people in
general and of the forces 1s not to be jeopaidised. Secrecy becomes
an important factor in personal matters also, for example, regarding
health records, financial status o1 banking operatjons of individuals.
Even umversities cannot dispense with secrecy altogether in the
conduct of examinations and tests Research organisations and
research consultants have to have cei1tain modicum of secrecy keeping
in view their puipose Even business and industrial organisations
who oftg,n press for more openness in governmental policies and
procedures, may themselves opeiate behind a veil of secrecy and 1t 18
not unusual when the government has to step 1n making 1t obligatory
for them to disclose certain kinds of information The non-disclosure
of information of many kmds by the tiansnationals to both the
host and the home countites have become a matter of controversy
in many international forums The press itself claims the privilege
not to disclose 1ts sources of information This 1s considered to be a
sacred trust and responsibility m the world of journalism, In view
of the many scoops of ‘investigative journalism’ in many countries
1n the 1ecent past, this has also become a matter of debate from the
angle of individual right and public good.

It 15 the problem of secrecy 1n government that has caused wide-
spread interest and concern all over the globe. It is so because of the
direct mnterface of the government and the citizen especially in the
context of the pervasiveness of the government 1n the hife of the citizen
because of the activist social and economic policies resulting from
the temper of the times It is the government which mobilises resources
and allocates them for various purposes. Naturally the people are
not only mterested 1n the maxinmisation of resources and their optimum
utilisation but also are destrous of knowing about the nature and
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category of the beneficiaries. Besides, the classic arguments of freedom
versus arbitrariness are there. From a positive viewpoint, it is a ques-
tion of communication within the government and m relation to the
public if the government has to win the trust and support of the
people. Expressing the inadequacy of ‘representative’ government,
William A. Robson says: “We now realize that this is insufficient
in a democracy to ensure mutual understanding between the governors
and governed; and that without such understanding a high degice
of popular participation is difficult to achieve. A widespread knowledge
of the aims and puiposes of government is necessary to sccurc con-
sciousness of consent and popular support. Morcover, knowledge
by the people of what the government wants them to do 1s essential
for the success of much public administration”. This provides the
democratic rationale for greater openncss in government,

Contributors to this volume discuss the question of administrative
secrecy under several assumptions. They exclude the implications of
secrecy under an authoritarian or totalitarian system as is commonly
understood The question of secrecy versus the public’s right to know
is more getmane to democracy; and democracy, as observed by
someone, 1s not only by discusston but also based on a healthy
distrust of authority. Another assumption is that the threc mamn
wings of the state, viz., the legislature, the executive and the judiciary,
maintain or establish an equilibrium 1n safeguarding public interest
and, simultaneously, in ensuring that the right of the public to know
is honoured 1n an environment, often of conflicting 1nterests and view-
points. Many writers refer to the power of the executive and the
growing mfluence of the burcaucracy as one of the main reasons that
inhibit a greater access to information. They plead for a greater role
and adminstrative reinforcement of the legislature and the judiciary
to cope with and contain this situation.

This entire question has to be viewed n a wide perspective 1n the
differing conditions and constitutional and political systems in the
different countries The country-specificity is an important factor
i making any judgement though the ideological shades may not
altogether be ruled out. It 1s no doubt true that the policy-making and
policy execution have both become so complicated a matter that all
possible information must be available to the judiciary as well as to
the people’s representatives in the legislature 1f judicial control and
democratic accountability of administration are to be cflcctively
ensured.

Within these wide parameters the writers have taken up official
secrecy and advanced their reasons for the enlargement of the
arca of openness and at the same time laid stress on the public’s vigil
to preserve what 1s their legitimate right to know more about how



they, the people, are governed. In the light of their views and analysis
they have explored the problem 1n its theoretical dimensions and
also with reference to specific countries and goveinments.

Several writers stress the dysfunctional aspects of secrecy also.
The admumstrative policies, processes and procedures should bear
an occasional scrutiny and publicity so that capricious actions as well
as any odium of favouritism, discrimmation and arbitrariness are
avoided. George E. Berkley refers to the danger of accountability
withering away and objectivity shrinking i an environment of
secrecy. He goes on to say: “Those who are ‘in the know’ tend to
develop an arrogance and contempt for those who are not. Secrecy
obviously reduces communication and leaves decision-makers, even
when they possess the best will in the world, with diminished capacity
to make the best decisions”. Again he draws attention to certain
other aspects: “In limiting decision-making to a relatively few insiders,
secrecy tends to limit discussion and debate. Frequently, the decision
1s made by those who are too personally involved and have too
much at stake....Finally, trying to keep a matter hidden may
only result 1n becoming better known Secrecy sows suspicion;
the more secret an agency is, the more 1t arouses fear and distrust™
Occasionally, any attempt at secrecy only engenders nusinformed
and illinformed publicity or calculated leaks creating a miasma
of suspicion

The ramifications of the public’s interest in knowing more about
admunistration 1s not without pitfalls, for, 1t is seldom the ‘public’ but
several ‘publics’ that a government deals with The role of the
pressure groups 1s relevant in this context Again, the question 1s,
how far are the people keen to know more about administration, for,
even wheie a society 1s open, the avenues kept open are not always
made use of by the public in whose name openness 1s sought. In fact,
1t 1s pointed out that even m the US where the {reedom of access to
information 1s quite liberal, there 1s a feeling that few bother to make
use of the facilities, and the rest are unconcerned.

It can be conceded that openness is preferable to closeness Several
governments have however come to recognise the limits of openness
in so far as anything beyond may encroach upon individual privacy.
A distinction 1s made between ‘secrecy’ and ‘privacy’ and 1t 1s held
that the right to privacy is an mviolable right of an individual Infor-
mation that a government gatheis about an ndividual, particularly
with compufterisation, 15 growing and the risk of misuse, f not
blackmail, 1s real. The US, for example, has passed a Privacy Act
almost simultaneously with its Freedom of Information Act, the
former to protect the individual from misuse of personal data with
the government agencies.

vii
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The model for several of the countiies is obviously ch.dcn whcr'c
freedom of information has not only thc‘Iongcst tradition but is
rccognised as a constitutional 1ight. Otlt@}clc Europe, the US h:}«
gone the Swedish way but apparently not without a prolongcc.l public
struggle for recognition of the 1ight to frecdom of information and
in the face of recorded hesitation on the part of the Presidents of the
tme

Britain, on the other hand, has stuck to its 1911 Act aithm‘xgh, over
the years, public opinion has been veeiing round to the View that
Section 2 of the 1911 Act is an anachionism. Scveral commiittees—the
Fulton Committee and the Franks Committee, to mention two—~have
underlined the need for reform and the government itsclf had brought
out a White Paper and a Green Paper to lend support to more open-
ness. The Thatcher Government iecently introduced a Bill in the
House of Commons conceding the scope for enlargement of openness
but, 1n view, apparently, of the spy scandal wiich caploded in that
countiy recently, the new Bill has since been withdrawn,

Canada and Austiahia which had so far kept the British tradition
and practice, recently moved forward with measures, pending before
then legislature, to extend ficcdom of information to arcas which
hitherto had remamed inaccessible to the public. The articles in
the volume excmphfy this aspect of the new diection that these
countries have taken.

As regards India, the Official Secrets Act is modclled on the British
statute and its clause 5 1s a ‘catch-all’ provision, according to many
commentators and juusts Recently a working group went into the
problem and reviewed the situation but 1t was felt that the present
circumstances did not warrant any major change.

The Official Secrets Acts of both Britain and India are not directly
concerned with openness 1 government. They primarily deal with
information that needs to be protected from unauthorised disclosure.
A reasonable way, 1 genctal, to prevent leakage of sensitive infor-
mation 15 obviously by a proper classification of documents and
by strictly enforcing the 1ule of ‘need to know’ among top civil
servants while distributing copies of classified information, with the
added piovision of a regular procedurc of declassification of docy-
ments, periodically, when they cease to be sensitive any more. Another
safeguard can be to devise a system which really works rcgarding the
correctness of the classification of information by entrusting this
responsibility to a group of mimisters who can eaercise the necessary
political judgement,

In the parhamentary form of goveinment there is the added
problem of munisterial responsibility to parliament and the ministers
collectively being accountable to the people throu gh parliament This



1s quite often cited as a reason for official unwillingness to disclose
information but, according to some, a direct correlation between
ministerial responsibility and official secrecy may not be able to be
established. In any case, the general consensus 1n Britain seems to be
to liberalise the range of official information, the disclosure of which
should no longer be a criminal offence.

The freedom of the press vis-a-vis official information 1s another
area where there is considerable scope for a fresh look. Those who
ask for free access to information argue that they are not trying to
assert any special privilege, but only want fo protect, what they
consider to be, the press’s own social function of informing the public.
They further say that to the extent that access to information 1s denied
to the press, there 1s the likelthood of a credibility gap between the
government and the press and consequently the public. On the
contrary, if information 1s denied, the media will come to rely on
‘leaks’, and such ‘leaks’ may happen to be inspired or prejudiced;
both ways, it affects credibility. Denial of official information, espe-
cially to the press, often, leads to court cases in many countries and
judicial interpretations have a vital bearing on openness.

It is not necessary here to refer to the valuable contributions 1n
detail or to try to sum up their arguments. We may not agree 1n its
entirety either with the analysis or even with the conclusions, but our
purpose is not to arrive at any consensus, but only to stimulate think-
ing and debate on this topic. In an area where so much of thinking
is going on, where laws and practices differ from country to country,
no general formulations are possible as to the limits and the nature of
secrecy in admunistration.

We will only conclude by drawing attention once again to Robson:
“Knowledge by the people about their government 1s mdispensable
if democracy is to succeed. The government cannot operatesuccess-
fully if 1ts activities are veiled 1n 1gnorance, misunderstanding and
mystery. Public authorities must come into the market place and tell
people simply and clearly what they are trying to do and why. They
should explain and justify their methods. They should be frank about
difficulties and shortcomings Only by a deliberate effort of this
kind can prejudice and ignorant or malevolent criticism be avoided,
and a discriminating body of public opinion built up.

“Without such a body of informed opinion the government is
unlikely to be judged fairly It will not be praised for 1ts successes or
blamed for its failures. And if the public cannot judge the quality

of 1ts government with some discrimination, that quality is unlikely
to be high. Instead of sound schemes of constructive public admini-
stration we are hikely to have demagogery, bread and circuses as in
Argentina under Peron, or sabre-rattling as in Italy under Fascism.

x



ITence, part of the task of government is to enlighten the people
about its purposcs and programmes,”

We arc grateful o the distinpuished writers and experts, especially
those from abroad, who very kindly responded  to our request for
their Iearncd contributions. We do hope this volume will add richly
to the ongoing debate in this vital arca of political process and
public administration. Towards this, we have added a number of
documents, in fact, a dozen of them, as supplementary reading
material to the articles. Most of them arc legislations already passed
or arc Bills under considcration in the legislature of the respective
countrics.

Shri Mohinder Singh and Shri R.N. Sharma of IIPA have
compiled the bibliography and we acknowledge here their help as
also that of Shri Avinash C. Maheshwary, South Asia Librarian,
Duke University, North Carolina, who gave us a very uscful supple-
mentary list of books and articles available in that university library
on the topic. i ’

We wish the members of IIPA, subscribers and readers a very
Happy New Year.

~-EDITOR



Laws on Access to Official Documents

Donald C, Rowat

HE MOST advanced democracies have been gradually coming to
realise that they have inherited from earlier times a tradition of govern-
mental secrecy which is incompatible with the people’s right to know how
they are being governed. The principle embodied 1n this tradition 1s that
all administrative information is to remain secret except that which the
_government decides to releasc. This principle of ‘discretionary secrccy’
means that the government of the day has the discretion to keep secret
whatever documents and mformation 1t wishes, and 1s free to do so to
protect its own partisan interests. It also means that the public have no
right to see or use the vast store of documents and data which have been
paid for with their taxes, and that they do not have complete information
upon which to base their judgments on public 1ssues or their control over
the government.

By now, several democratic countries have reached the conclusion that
this principle is wrong and ought to be the reverse: all administrative infor-
mation is to be open to the public except that which needs to be kept secret
as defined by law. These countries have therefore adopted laws which
establish the principle of governmental openness, and which provide a
public right of access to all administrative documents and information
except for specific matters that are narrowly defined. Such laws, of course,
mnvolve a radical shift 1n the balance between governmental secrecy and
openness. Hence, governments contemplating a move toward greater
openness have much to learn from a study of experience with these laws,
and of proposals for similar Jaws 1n other countries.

The country having the longest experience with the principle of openness
1s Sweden, Its law on public access dates back to 1766 Other countries
have adopted a similar law, but in much more recent times Those having
adopted one long enough ago to have had some experience with 1ts actual
working are: Finland (1951), Denmark (1970) Norway (1970) and the
United States (1966). Countries in which laws on public access have been
adopted recently or will soon be approved are: Austria, France, the
Netherlands, Canada and Australia. This article will discuss the nature
and mmpact of the older laws in Scandinavia and the U S, thc rccent
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developments elsewhere, and the Iessons that may be learned from such a
comparative 1eview.’

THE OLDER LAWS IN SCANDINAVIA AND THE U.S.

Sweden
For over two hundred years the Swedish constitution has provided for

open access to official documents and full information to any citizen about
admimistrative activitics. This provision was first adopted in 1766, as part of
the Freedom of the Press Act, one of the country's four basic constitutional
laws. It arose out of the intense struggle in the last half of the 18th century
between the two main political partics, the Hats and the Caps. When the
Hats were defeated 1n 1765 after a long term of office, the Caps mserted
the principle of public access in the Freedom of the Press Act because of
their frustration over administrative secrecy as well as press censorship
under the previous regime. After a period of absolutism between 1772 and
1809, parliamentary government and the Freedom of the Press Act were
re-estabhshed, and the principle was soon fully accepted as part of the
normal political life of Sweden While in most countrics all administrative
documents are secret unless specific permission is given for ther release,
1n Sweden they are all public unless legal provision has been made for them
to be withheld

The Swedish constitution recogmises that there are certain types of
documents that ought to be kept secret, and hists them as exemptions from
the general rule. The actual wording is as follows*

To further free interchange of opinions and enlightenment of the public
every Swedish national shall have free access to official documents.
The right to have access to official documents may be restricted only if
restrictions are necessary considering: (1) the security of the Realm or its
relations to a foreign state or to an international otganization. (2) the
central financial policy, the monetary policy, or the foreign eachange
policy of the Realm; (3) the activities of a public authority for the purpose
of inspection, control, or other supervision. (4)the inteiest of prevention
or prosecution of crime; (S) the economic interests of the State or the
communities; (6) the protection of the personal integrity or the cconomic
conditions of idividuals; or (7) the interest of preserving ammal or
plant species.? i

1The material in this article 1s based on my comparative report 1 Admuustratis e
Secrecy m Developed Countiies (London Macmillan; and New York- Columbia University
Press, 1979), on my research report for the Ontario Commission on Freedom ofInformatlot‘I
and Individual Privacy, Public Access to Government Documents: 4 Comparative Perspec-
tive (Toronto, 1978), and on visits to all of the countries concerned,

2Constitutional Documents of Sweden (Stockholm- the Riksdag, 1978), 18
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It will be noted that all of the general circumstances traditionally used
as arguments against free access to administrative mformation are covered
by this list of exemptions It should also be noted that in general the right
of free access is to prevail and that this right shall be subject, as the consti-
tution says, ‘only’ to the exceptions listed The constitution goes on to say
that the specific cases 1 which official documents are kept secret shall be
‘closely defined’ 1n a special statute. As one might expect 1n a modern welfare
state, this law. called the Secrecy Act, spells out an impressive hist of matters
that must be kept secret. But, as an eminent Swedish scholar, Prof. Nils

Herlitz, has pointed out:

The detailed catalogue of the Secrecy Act has also a considerable effect
e contrano. Since we have modern legislation providing for secrecy when
1t 1s necessary .1t follows that where publicity 1s required, 1t must be
properly and conscientiously adhered to And publicity has nowadays
a very strong support in public opinion, as a keystone of our constitutional
system It 1s a considerable and effective force felt in every section of

social life 3

A full appieciation of the impact of the Swedish principle of open access
can be gammed only by giving some examples of the extensiveness of its
operation. It apples, for example, to public documents kept by all sorts of
administrative agencies, from government departments to police officers,
administrative tribunals and local governments Moreover, anybody i1s
entitled to ask for documents, he does not have to show that he has a legal
interest 1n seeing them nor 1s he obliged to say for what purpose he wants
them. To make sure that agencies do not purposely delay in answering a
request, the constitution provides that a requested document shall be “made
available immediately or as soon as possible™, and the courts 1n their judge-
ments have taken this rule seriously.

The definition of ‘official documents’ includes not only those prepared
but also those received by a public authority. And their availability to the
newspapers has been organised as a routine service:

Every day, in the gieat offices 1n Stockholm, for instance, documents
which have been 1eceived will be brought to a room where representatives
of the newspapers are welcome to sece them A representative of the
leading news bureau will never fail to appear, and through him a flood of
news will go to the newspapers and to the general public The purpose
1s this. Just as publicity in the courts all over the world makes 1t possible
for everybody to know how justice 1s adnmunistered, the publicity of
documents has the same effect insofar as documents reflect the activity

3N Herhtz, “Publicity of Official Documents in Sweden”, Public Law (Spring, 1958), 53
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of the authorities; the publicity shall provide (as the Constitution $ay’s)
‘gencral enlightenment’.

When I visited Sweden in 1973 to study its unique system of openness, J was
lucky enough to accompany a reporier who worked for the Sv.cdish national
press agency, as he made his daily rounds of three government departments.
To my amazement, all incoming and outgoing documents and mail were
laid outin a special press room 1n cachdepartment for an hour every morning
for reporters to examine. If my reporter wanted further information on 2
case, he simply walked down the hall to look at the department’s files. Vo
special permission was needed. Such a system of open access is o alien to
the tradition of secrecy elsewhere as to be almost unbelicvable. Prof, Herlitz
has noted that when he would give a speech about it in other countrics, he
was often amused by the reaction of his audience. It was clear that they
pondered questions such as these: “Is this man unable to express himself
intelligently 1n my language? Or is he mad?”’s
The Swedish tradition of openness is so firmly embedded that the Seereey
Act, government regulations, the courts and thc ombudsmen all place
great weight on the need for free public access to administrative documents.
For instance, in the Secrecy Act itself and in government regulations, the
secrecy of documents is valid for only a specified period of time, and the
restrictions are not valid for documents preserved in the courts. The Scercey
Act, far from stating that the documents of the Foreign Office or of the
armed services are to be kept secret altogether, carefully enumerates those
which may be kept secret temporarily. And in many cases the ombudsman
for military affairs has insisted upon publicity of information unjustifiably
withheld by the military establishment. It is also noteworthy that most of
the secrecy exemptions do not refer to documents containing administrative
decisions on individual cases. Here the rights of persons having an interest
in seeing the documents have been upheld by the courts in a great number
of cases. The principle of free access to documents is also upheld in a positive
way by regulations which require special arrangements to facilitate easy
access by tl}e press, scholars, interested parties and the public generally.
Most agencies, for example, keep up-to-date diaries in which information
about documents received is easily available.
At the same time, an important limitation on access to administrative
e el e pap e Ssincion bt il dorumens
because of the fa{s i arI:;u Eniits :s :(;1 erstanding of this distinction 1s vital
in other countr
of access. They claim that public access would seri
day-to-day work of administration, and would inhi

1es by some opponents
ously interfere with the
bit public servants from

4N. Herlitz, op. cit., 54-5.
5Ibid , 50,
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giving frank advice to their superiors for fear 1t would be made public It is
important to realise that there is no right of access to internal notes, drafts
and tentative working papers. The right applies only to completed documents
or documents sent from one authority to another. Thus, normally the right
of access exposes to public view only an official’s fully considered advice
theform of a fimished document, This1s not likely to inhibit his frank opinions,
which can still be given to his superior confidentially if necessary Indeed,
knowing that his written advice on an important matter may be made public,
he is Iikely to think it out more carefully and to present a view that 1s not
only more clearly argued and more fully supported but also more objective.
In short, lus advice will be better.

Since the distinction between an official document and a working paper
cannot always be drawn easily, no doubt officials 1n Sweden sometimes
take advantage of this fact to keep information confidential 1n the form
of an exempt working paper which, if defined as an official document, would
be publicly available Much administrative information at the policy-making
level within munistries is thus kept confidential, although many polcy
documents arc released which in other countries would be considered
internal documents. For instance, although ordinarily ministry documents
on a policy matter are not publicly released until a decision has been made
by the cabinet, at that time all of the supporting documents, mcluding
those containing the views of senior officials, are released with the
decision. ~

Sweden’s long experience with the principle of openness indicates that
it changes the whole spirit 1n which public business 1s conducted. It causes
a decline in public suspicion and distrust of officials, and this in turn gives
them a greater feeling of confidence. More important, 1t provides a much
more solid foundation for public debate, and gives citizens in a democracy
a much firmer control over their government.

One of the favourite claims advanced by those who oppose open access
is that Swedish officials evade the access law on a large scale by passing
information to one another orally instead of committing 1t to paper This
claim, of course, 1s impossible to document, but unfortunately 1t 1s similarly
difficult to disprove My own view 1s that 1t is mainly a myth dreamed up by
opponents of administrative openness which is based on false fears and on
two serious misconceptions The first misconception 1sa lack of understanding
that in Sweden there 1s no right of access to working papers. This means
that 1t is quite possible to transfer confidential information in written form
within a department or the ministries. The second musconception is the
assumption that Swedish officials want to withhold non-secret information
My mterviews with Swedish officials have led me to believe that, on the
contrary,they are soimbued with the tradition of openness that they automati-
cally expect as much information as possible to be released It 1s true that
a few matters of a delicate nature, such as personal recommendations, are
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dealt with orally or by telephone1ather than committed to paper, as they
would be 1n any country But my Swedish informants felt that in this respect
the administrative practices 1n Sweden were not much different fiom those
1m other countrics Infact, one of my informants,a departmental administra-
to1, insisted that the tradition of documenting everything was so strong
in Sweden that officials do not tiansfer information o1ally by telephone or
interview as much as they should, or even as much as officials doin othe:
countries _

Those who argue that the attitude of openness with which Swedish
officials are imbued cannot be created quickly are probably right. A long-
standing tradition of secrecy cannot be reversed overmght simply by passing
an access law The law must be accompanied by a thorough programme of
administrative traiming mn the new practices it requires. Such programmes
were conducted 1n Denmark and Norway when their new access laws were
adopted, and this goes far towards explaining the successful implementation
of these laws. At the same time, because of the natural tendency for officials
to withhold information for their own convenience, the public and the press
must be constantly vigilant to cnfoice their rights of access. This vigilance
must be supported by a thorough knowledge of their rights. Hence the
provisions of the law and the key decisions interpreting these provisions
must be widely known among not only officials but also news reporters
and the general public. To meet this need in Sweden, Mr. B. Wennergren,
a former ombudsman, produced a short book on the provisions and key
mterpretations of the laws on public access. In an excellent comparative
article, his conclusion regarding the Swedish experience 1s that the right of
access is very seldom abused, and that 1t does not impede the daily work of
adminstration “to any degree worth mentioning”.6

The Other Scandinavian Countiies

Because Finland was part of Sweden in the 19th century, 1t has inherited
much of Sweden’s tradition of openness, but 1n a considerably weaker form
and without a constitutional right of public access. In fact, 1t was not until
1951 that Finland’s practices and regulations on the subject were consolidated
into a law, the Law on the Public Character of Official Documents Denmark
and Norway have also adopted laws on public access to official documents
but only 1n very recent times Oddly, both countries passed laws on the
subject i the same year, 1970, though Denmark had already adopted a law
1n 1964 providing for a citizen’s 11ght of access to documents in his own case,
The Act of 1964 became part of 1ts more general law of 1970.

A comparison of the legal provisions in these three Scandinavian countries

6Sec B. Wennergren, “Civic Information—Admnistrative Publicity”, International
Review of Admunstiative Sciences, XXXVI, 24 (1970), 249,
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with those in Sweden reveals some significant differences.” The main one
1s that their provistons for public access are weaker and less far-reaching than
Sweden’s, while their provisions for secrecy are more general and hence
broader. In Sweden the law that establishes the general right of access,
the Freedom of the Press Act, is part of the constitution, which means that
1t can be amended only if the amendment is repassed after an intervening
election. The Secrecy Act, on the other hand, is only an ordinary law. Except
notably for the categories of foreign affairs and national defence, 1t lists these
exceptions in narrow and limiting detail.” In Finland, though the public
access law of 1951 is an ordinary law, the more detailed secrecy provisions
are in the form of a decree, which has a lower legal status. These provisions
are much briefer and more general than in Sweden, and hence leave more
discretion to officials and less specific grounds for appeal. The Public Access
Acts in Denmark and Norway are also ordinary laws, which include general
exemptions from access. These exemptions, too, are much broader than those
in Sweden’s Secrecy Act.

The Danish and Norwegian Acts do not provide as full a right of access
as do the laws for the other two countries. In Denmark and Norway reporters
or citizens must 1dentify and request specific documents. This means that
they must know that a document exists before they can ask for 1t. In Denmark,
since they do not have access to departmental registers, they may not even
know that a document exists. These aie serious limitations on public access.
They help to explain why the Damish national press bureau does not consider
1t worthwhile to send reporters on daily visits to the ministries An official
in the Danish Ministry of Justice informed me that, since the adoption of the
Danish and Norwegian Acts in 1970, his ministry had recerved only a handful
of requests for documents from the press and the public, while in Norway
every morning a reporter would call at the Ministry of Justice and ask to
see several documents. However, the Danish Act s to be reviewed by a parlia-
mentary committee, and an amendment may grant access to departmental
registers.

Though the laws in Denmark and Norway are more restrictive than
those in Sweden or even Finland, when these laws were adopted a serious
attempt was made to implement them liberally. For example, officials m the
Danish and Norwegilan Ministries of Justice conducted traimng sessions
for public servants 1n other ministries and agencies, and gave them guidelines
on the changes in practice needed to give a liberal interpretation of the new
law. Both ministries have placed advertisements in all daily newspapers to
mform citizens of their right of access to official documents A Norwegian
advertisement in 1975 featured a cartoon of four citizens poking nto a

"The following comparative survey 1s based on my general comparative report n the
book which I edited for the International Institute of Admunistrative Sciences, Adnuni-
strative Secrecy in Developed Countries, op cit,
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bureaucrat’s files, and gave a simplified explanation of the Act. It pointed
out that a citizen does not have to give a reason for wanting to sce a parti-
cular document; “pure curiosity is a satisfactory ground,” it said, and
added that if his request 1s refused he can appeal to the ombudsman or a
court.

One of the most significant differences between Sweden and the other
Scandinavian countries 1s found n the types of authorities that hold the
administrative documents. In Sweden governmental departments are separa-
ted from the ministries under boards, and have much the same degree of
independence as public corporations o1 regulatory bodiesin other countries,
As a result, when a department wishes to communicate formally with any
ministry, it must produce a document which 1s then sent through the mail to
the mimstry, and this makes 1t publicly accessible. Thus even policy advice at
a high level from a department to its relevant minister becomes public know-
ledge, whereas in other countries such advice is normally passed from a
department to its minister as an internal document. This fact is of great
importance in contributing to the openness of the Swedish administrative
system. On the other hand, as in other countries, since the ministers as a
collegial executive are constdered to be a single unit, documents passing from
one ministry to another before decisions are taken are regarded as internal
working documents and therefore not accessible,

Because the effectiveness of an access law depends heavily on the organi-
sation, traditions and practices of the press, we should also note the differences
i this respect among the four countises. In Sweden, the national press
bureau sends reporters on daily rounds of the ministries and most important
departments and agencies. It has about fifteen reporters who cover about
seventy munistries and depaitments. As a result, the bureau sends out
annually about 5,000 government stories on the national wire and about
40,000 to local newspapers. Reporters in Norway and Finland (but not
Denmark) also do daily rounds of ministries but there the coverage is not
so thorough In Finland, for instance, during my visit in 1973 reporters
from the national press bureau were making daily rounds to only three
ministries: Interior, Transpoit, and Social and Health. Finnish reporters do
not call daily at the ombudsman’s office, and rely mainly on his press releases
and annual report for news stories on cases Some of my informants stated
that the main reason the press bureau had not extended the system to other
munistries was the cost of extra staff and of photocopying documents, while
others argued that 1t was simply a matler of tradition and inertia on the
part of the press bureau Another factor, however, may be the reluctance

of the government to provide facilities for the press in each ministry.

Since the media are interested in current news, they of course rely heavily
on oral information obtamed quickly from officials by personal mnterview or
telephone. The easy accessibility of oral information is therefore of prime
importance to the press. Even before the new access Acts were passed 1n
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Denmark and Norway, piess 1clations with officials wete very pood, Purtly
for this reason, reporters and news organisations have not had 1o appen
many cases under the new laws. A more impoitant 1cason, however, may be
that the very existence of the access laws has given reporters a lever with which
to press for information. The ability to threaten to ask for documents in g
case no doubt forces officials to be ficer in offering information orally and (o
be surer that their information is accurate.

Two outstanding examples may be given of information revealed throuph
the press soon after the Danish Act went into cffect. In the first case, the
press demanded and got documents containing proposals made to the govein-
ment by the SAS aitline, a Scandinavian government corporation. Formaly,
these documents would have been sceret. The other was a case in which n
newspaper published accusations against local public welfaie homes, The
government asked the homes for 1cports in response to these aceusafions,
and the newspaper success{ully 1equested and published these reports, Since
the reports showed many of the accusations to be false, their publication
helped to clear the air, and may be regarded as a desirable public scrvice.

In Sweden and Finland an important buttress to press access is the lepal
1equitement regarding the non-revelation of news sources, News 1eportess
cannot be compelled by the courts to reveal the name of a person who pave
them information, even if this person was a public employee. In Sweden,
if there is a ‘leak’ of information, a senior official is not even alfowed 10 a0k
reporter from whom he got his information, and the official may not conduct
a search for the name of the offending junior official, unless the information
was clearly in the secret category under the law. This constitutes; 3 povr i
protection against governmental withholding of information, It is j5 sn9s ¥ ed
contrast to the ambivalence of court decisions on this subject in 1he om0+

law countries, though several American states have similar <hijetd? 14,5 §0r
reporters.

Inall the four countries, as in other countries, the originzisr ./ bt
may 1ndicate its sccurity classification by placing a secroes 4y 14 b

the difference from most other countries is that nejther 2,< - . -
may make the final decision as to its secrecy. It mu- £,
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ombudsman, while a newspaper or business firm would usually take a
case to thecourt The reasonis thatan appealto the courtsis morc costly and
time-consuming, but results in a binding decision, An ombudsman’s decision
is only advisory, though 1t is almost always accepted by the government.
There are more appeals in Sweden than in the other Scandinavian countries
and most of them are made 1n the form of complaints to the four parlia-
mentary ombudsmen.

Two examples of appeals made in Sweden will give some 1dea of how
its appeal system works to imit secrecy. These were among several kindly
chosen and translated for me by the Swedish ombudsman. One 1s from the
ombudsman’s annual reports, and the other from the records of the Supreme
Administrative Court. In the first case, an officer reported to the military
ombudsman that a practice had developed in the armed forces for officers
to communicate by letters marked personal He wanted to know if such
letters could correctly be regarded as personal documents The ombudsman
replied that what made a document official and public was 1ts contents irres-
pective of whether 1t was marked personal A letter about an official matter
should therefore be regarded as an official document and, 1f no secirecy
clause was applicable, as a public one. The armed forces then changed their
practice to conform with the ombudsman’s conclusion

The second case concerned a Swedish colonel unmasked as a spy who had
delivered crucial military secrets to the Soviet Union. A special commussion
appointed to investigate had requested the Prime Minister, the Minister of
Defence and the Mimister of Justice to submit written reports about the
matter. When the reports arrived, a journalist asked to see them. alleging
that they were official and public documents The commission refused, and
in justification referred to Article 10 of the Secrecy Act, which provides for
the secrecy of investigations by the police and prosecutors. The journalist
then appealed to the Supreme Administrative Court, which concluded that
the commission could not be regarded as a police or prosccuting authority
and therefore ordered the documents to be released

The United States

The United States has enjoyed a stronger tradition of governmental
openness than that of most other countries Nevertheless, until very recent
years, the release of administrative documents was largely at the discretion
of the chief executive, whether federal or state, or the heads of his departments
and agencies. At the federal level, 1t was not until 1946 that provisions
were included 1n a congressional law, the Administrative Procedure Act,
which attempted to requne the routine disclosure of government-held
information It stated as a general principle that there should be free public
access to admunistrative documents except for certan broad exemptions.
However, the attempt failed, partly because of the vague language of the
exemptions. Thus the Act exempted from disclosure records mvolving “any
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function of the Umted States requiring sccrecy 1n the public interest” as
well as “information held confidential for a good cause found” Moreover,
only “persons properly and directly concerned” were entitled to procure
certain public records, and therec was no proviston for judicial remedy The
attempt also failed because the Act was soon followed by the period of the
Cold War 1n the 1950s, im which the desire to protect national security
caused almost a mama among government officials for keeping information
secret. The result was an unnecessary over-classification of millions of govern-
ment documents.

An mportant change came with the passage of the Freedom of Informa-
tion Act in 1966, however This Act, replacing the provisions of 1946, stated
unequivocally that public access to most documents was to be the general
rule. More significantly, 1t listed what types of documents could be képt
secret, in nine general categories of exemption, and provided for a means of
public appeal against withholding These provisions finally established the
Swedish principle of openness. disclosure 1s the general 1ule, and documents
may not be withheld unless they fall under one of the exemptions specified
by law The categories of cxemption, however, are much broader than those
of Sweden and hence leave more 10om for official discretion and judicial
mterpretation Difficulties arose in requuing departments and agencies to
comply with the Act and 1n interpreting the meaning of some of the exemp-
tions For this reason it was amended 1n 1974 In that year Congress also
passed a related Privacy Act, which allows citizens to see personal files being
held on them 1n government agencies, subject to certain exemptions

The new provisions put into the Freedom of Information Act in 1974
have made 1t much caster for citizens to enforce their rights. The onus has
been put firmly on government agencies to prove why they should not release
requested documents, instead of the citizen having to prove why he should
have them. Also, administrative officials are now instructed to reply to a
request fo1 a document within ten working days, and to an appeal to a hugher
authority in the department within a further twenty working days, though
for special reasons they can get an extension to a total of forty days They are
also required to release all non-secret information thatis segregable, even in
a secret file. This has necessitated what officials refer to as a ‘paragraph-by-
paragiaph’ review of documents, and may result in a requester obtaming 2
document with certain names or material blanked out

Moreover, the language of some of the exemptions has been tightened
up, so that officials can no longer hide matters as easily under them The actual
wording of the nine exemptions as amended 1n 1974 (with the amendments
shown by underlining) 1s as follows: the right of access does not apply to
matters that are:

1. (A) specifically authorised under criteria established by an Executive
Ordet to be kept secret 1n the mterest of national defence or foreign
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policy, and (B) are i fact properly classified pursuant to such Executive
Order;

2. related solely to the internal personnel rules and practices of an
agency,

3. specifically exempted from disclosure by statutc (amended 1n 1976 to
add: .provided that such statute (A) requues that the information
be withheld from the public in such a manner as to leave no discretion
on the issue, or (B) establishes paiticulay ciiteria for withholding or
refers to particulai types of mformation to be withheld);

4. trade secrets and commercial or financial information obtained from
a person or privileged or confidential;

5. inter-agency 'or intra-agency memorandums o1 letters which would
not be available by law to a party other than an agency in litigation
with the agency;

6. personnel and medical files and similar files the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy;

7. investigatory records compiled for law enforcement purposes, but
only to the extent that the production of such 1ecords would (A) mnterfere
with enfoi cement p1oceedings, (B) deprive a person of a right to a fan
trial o1 an impai tial adjudication, (C) constitute an unwai ranted invasion
of personal pirivacy, (D) disclose the identity of a confidential souice
and, 1 the case of a record compiled by a ciiminal law enforcement
authority m the course of a crummnal nvestigation, o1 by an agency
conducting a lawful national security ntelligence investigation, confi-
dential information furmshed only by the confidential source, (E) disclose
wnvestigative techmques and pioceduies, or (F) endanger the life o1
physical safety of law enforcement personnel ; ’

8. contained in or related to examination, operating, or condition reports
prepared by, on behalf of, or forthe use of an agency rcsponsible for
the regulation or supervision of financial institutions; or

9. geological and geophysical information and data, including maps,
concerning wells.

It will be noted that the most important areas of exemption aie the same as
those in the Scandinavian laws.

Under the addition to the first exemption, a judge can now examine even
classified documents to sce if they were properly classified or whether excised
parts were legitimately blanked out to protect national security or individuals
A department’s fear that a decision to withhold information will be overtuined
by the courts is a very sobering corrective to oversecretiveness. If a citizen
appeals to the courts and wins his case, the judge can now order the govern-
ment to pay all of the court costs.

Under the amended Act a citizen is no longer required to request a specific
document. Since he may only suspect the existence of a document that ought
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to be revealed and cannot request 1t specifically, it is now sufficient to
‘reasonably describe’ the documents he wants, and he can request all
documents on a specified matter. Also, he can inspect these documents and
only has to pay for the ones of which he wants photocopies, usually at the
rate of ten cents per page, plus ascarch fee of §7 50 per hourif thisisnecessary.
The fee 1s waived by some agencies, especially in the case of indigents or if
the request 1s for information to be released 1n the public interest rather than
for personal reasons. Thus the Central Intelligence Agency has waived most
of 1ts search fees, while the Federal Bureau of Investigation has not

The revised Act also provides for disciplinary action against officials
who wrongfully refused to release documents, permits officials to release
exempted ones, and requires the departments and agencies to submut annual
reports to Congress These reports give such information as the cost of
handling requests for documents, the names of the officials who have refused
requests, the number they have refused, and the number of appeals against
refusals

Under the more liberal guidelines of the 1974 amendments, 1equesteis
have flooded the fedeial courts with appeals, where they get priotity over
other cases From the cases already decided under the new guidelines, 1t 1s
clear that the courts will be much less favourable to the administration
than they were before 1974. Until now they have usually accepted a depart-
ment’s affidavit stating the reasons why a matter must be kept classified,
but the courts may now start using their new power to look at a classified
document to see 1f all or part of it can be ordered to be released There are
also other problems of interpretation still to be solved, notably regarding
the meaning of ‘reasonably described’ records and of “internal agency
memoranda’. A more precise meaning for many of the provisions, especially
the new amendments, still remains to be spelled out by the courts.

The Privacy Act opened up another large category of government files
when it came into effect in September 1975 Under it citizens now have the
right to ask if a federal file 1s being held on them and to inspect 1t The Act
1s an omnibus measure regulating the acquisition, storage, retention and
dissemination of personal files held by federal agencies It gives individuals
an enforceable right to demand correction of files which are not accurate,
relevant, timely and complete Also, agencies may only disclose files where
authorised by statute, or with the permission of the individual affected
And they must publish annually a description of their personal rccords
systems, the categories of individuals and kinds of data covered by cach
system, the uses to which the mformation 1s put, and the agency policy
regarding storage and disposal.

Many citizens make a request for therr file under both Acts in the same
letter There are advantages in doing tlus because, though the Privacy Act
has fewer secrecy exemptions than the Fieedom of Information Act, and
allows privatc access to the file, the Central Intclhgence Agency and law
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enforcement agencies like the Federal Bureau of Investigation are completely
exempt from the Privacy Act, and 1t does not include the instruction for a
reply within ten working days.

In 1976, the first full year after both the 1974 amendments and the
Privacy Act went into effect, the federal departments and agencies received
a tremendously increased number of formal requests for access to official
documents, the total estimated to be about 150,000. These requests were not
only from private citizens, but also from the press, organisations and business
firms Some agencies, like the FBI and the CIA, received thousands of
requests from individuals wanting to know whether these agencies kept a
file on them and, if so, what wasin it. Before the end of the year, such agencies
had a huge backlog of unprocessed requests, and by the summer of 1977 the
FBI had to bring 1n 400 of 1ts regular operatives from the ficld to handle
them

Many startling cases have been brought to light since the teeth were put
1nto the Information Actin 1974, One of the most shocking was the disclosure
i 1977 of CIA files on what 1s called the MK-ULTRA case It has been
revealed that for twenty-five years the CIA was masterminding experiments
on human guinea-pigs designed to control therr minds with powerful drugs.
One of the subjects later commutted suicide, and some subjects were chosen
because they were dying Other examples are the revelation of CIA files on
the planned assassination of foreign leaders and on the training of local
policemen as burglars Requests under the Information Act have also shed
new light on subjects as diverse as the mysterious Glomar Explorer, the
Pentagon Papers, and the espionage conviction of Juhus and Ethel
Rosenberg

The reports to Congress required by the 1974 amendments reveal some
interesting statistics In 1976, of the estimated 150,000 requests under both
the Information and Privacy Acts, about 25,000 or 17 per cent were denied
n whole or in part About 4,200 of these demals, or again about 17 per cent
produced appeals to the head of the organisation. In over half of these cases’
the head changed the original decision and relcased part of the informatxor;
requested (46 per cent) or all of it (12 per cent) The result is that only about
15 per cent of the documents requested were wholly denied by the depart-
ments and agencies on the ground that they fell under one of the secrecy
provisions of the Act. Mainly responsible for these denials were the security
and law enforcement agencies, which stiil deny large numbers of requests for
personal documents

Because of the large number of requests under both the Acts, comphance
has of course produced problems for the administration, especially the
welfare, defence, treasury, security and law enforcement agencies, which
receive the bulk of the requests. Thus the Department of Justice clatms that
including the FBI, the amount of time 1t devoted to freedom of mforma‘uon,
and related privacy requests rose from 120,000 man-hours in 1975 to moie
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than 600,000 1n 1976, and has protested that the increased workload and the
potential revelation of secret information weakens 1ts law enforcement
capacity

Some agencies do not produce replies within the Information Act’s
specified time schedule, which they argue 1s unrealistic mn the case of classified
and personal records requiring a line-by-line review. For instance, both the
FBI and the Department of Justice, to which the FBI appeals go, have been
running about six to eight months behind the schedule A ruling 1 1977 by
the courts that the Act’s time constraints are “not mandatory but directive”
has certainly not helped to speed up compliance Most departments and
agencies, howevel, have managed to stick to the schedule

Another difficulty for the departments and agencies 1n complying with
the Acts 1s the cost The total cost for 1976 of handling requests under both
Acts was neaily $20 million Of this, about §5 3 million was spent by the
Department of Health, Education and Welfare, 84 7 nullion by the Defence
Department, and §4 5 million by the Treasury Department But when these
figures are compared with the total budgets of these departments, they turn
out to be a miniscule share, far less than 1 per cent They must be weighed
against the public interest tobe served by releasing information and enforcing
the public’s right to know

Another problem 1s that the Information Act 1s being used fo1 puiposes
not mtended by Congress. It was expected by the Act’s proponents that 1t
would be manly of use to the press in digging embarrassing information
out of a reluctant government Instead, 1t has been mainly used by individuals,
scholars and business firms. No one imagined the large number of individual
requests that would come pouring in  This was mainly due to the loss of
faith 1n government during the Nixon years, stimulated by a number of
citizen-aid groups and ‘storefront’ legal firms that have sprung up These
organisations will pursue an appeal for a citizen, pay the costs 1f he loses,
and collect costs at the full legal rate 1f he wins. Two of the most important
ones aie the Freedom of Information Clearinghouse and the Project on
National Security and Civil Liberties Both of them distribute pamphlets to
the public explaiming the Act, urging people to make use of 1t, and even
providing model request letters to government agencies The second o1gant-
satron 1s headed by Morton J. Halpenn, a former deputy assistant secretary
of the Department of Defence, and has successfully appealed to the courts
some of the most important cases in recent years

It was not anticipated that business corporations would make so much
use of the Act They have used 1t not only to get general information from
the government that would be of value to them, but to get information on
their competitors New business and law fitms have sprung up which specialise
mn this activity, and which carry appeals to the courts Now the competitors
are fighting back with what are called ‘1everse freedom of information cascs’,
i which they seck a court injunction forbidding the government to rclcase
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requested documents, and the government is having greater difficulty in
collecting sensitive information from business corporations.

The 1974 amendments were vetoed by President Ford and becamc law
only because they were repassed in Congress by the necessary majority of
two-thirds under the constitution But the Carter administration has
supported the broadening of the Act. In May of 1977, Attorney General
Griffin Bell 1ssued new guidelines requiring agencies to relcase documents,
even 1f they fell under one of the nine exemptions, when this would not be
‘demonstrably harmful’ to the government or any individuals involved
He also warned that 1n future the Department of Justice might decide not
to defend an agency 1n court for refusal to release documents if the Depart-
ment regarded them as harmless. Until then, it had almost automatically
defended all such refusals.

The general opinion in the United States 1s that the Freedom of Informa-
tion Act as amended in 1974 and supplemented by the Privacy Act has
been highly successful in meeting 1ts objectives Many of the difficultics
that its enforcement has created are temporary problems of implementation,
and the others can be solved by further minor amendments to refine the law.
Clearly, a strong Freedom of Information Act has not, as opponents feared,
seriously slowed the wheelsof government administration. Indeed, 1t appears
to have been well accepted by most administrators, who are attempting to
implement it in good faith. Many of them even admit that its effect on the
administration has been salutary, and results in the preparation of better
documents and reports. As Professor Anderson has noted, open records
laws exert “‘a pervasive preventive effect by virtue of the sobering influence of
prospective public scrutiny”.®

The movement of public opinion that sired the Freedom of Information
and Privacy Acts also fostered three related federal laws designed to promote
openness ® One of these 1s the Federal Advisory Committee Act, passed 1n
1972, which covers some 1250 advisory committees whose membership in-
cludes non-government employees. Another is the Government i the Sunshine
Act, passed 1n 1976, which applies to the federal regulatory agencies and
other statutory authorities These committees, agencies and authoritics ate
now required to open their meetings to the public, except when discussing
matters stmilar to the exemptions under the Freedom of Information Act.
Also, they must keep minutes or transcripts of their meetings, and citizens
have a right to challenge both the closure of a meeting and the non-disclosure
of the munutes or transcript The third law, the Fanuly Educational Rights
and Privacy Act of 1974, requires schools recerving federal funds to permit

8§ Anderson, “Public Access to Government Files 1n Sweden”, American Journal of
Compaiative Law, XX1, 3 (Summer 1973), 447.

9See J McMillan, “Making Government Accountable—A Comparative Analysis of
Freedom of Information Statutes”, New Zealand Law Jow nal (1977), 287.
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older students or the parents of younger students to inspect school records.
The Act also contains rights to correct inaccurate or misleading records and
to restrain the disclosure of personally identifiable records.

The amendment of the federal access Act in 1974 and the passage of these
related federal laws have given a strong push to the movement for state laws
on access to state records and personal files and on open meetings of state
and local bodies A recent survey (by Plus Publications, Inc.) shows how
much progress has been made by the states in passing such laws. By 1977
forty-eight states had enacted state-wide public access laws. Mississippi and
Rhode Island were the only ones that had not done so. Moreover, with the
passage of open-meeting laws in New York and Rhode Island in 1976, all the
fifty states and the District of Columbia now have some form of open-meeting
law. Also, a majority of them now have shield laws for reporters, and gradual
progress is being made toward adopting laws designed to provide access to
personal files and to protect the various other aspects of personal privacy.

RECENT DEVELOPMENTS ELSEWHERE

Aside from Scandinavia, three other countries of Western Europe have
recently provided for a public right of access to administrative records
Austria adopted limited provisions for public access in 1973, while France
and the Netherlands passed full-fledged access laws m 1978. Access laws
have also been approved in two of Canada’s provinces (Nova Scotia and New
Brunswick in 1978), and Canada’s new Conservative government at thc
federal level introduced a Bill on the subject in October 1979. Similarly in
Australia, a government Bill was placed before parliament in 1978 and
separate legislation is also bemng considered by some of the states.

Austiia

In 1973 the Austrian Federal Parliament provided a limited right to
administrative information by inserting two clauses 1n the Federal Mimstries
Act that gave ministries a ‘duty to inform’.’® One clause requires each
federal ministry to provide information to the public on request, and the
other requires each federal minister toensure that the subordinate authorities
under his jurisdiction do Iikewise. However, this duty to furnish information
is subject to the constitutional obligation of civil servants to observe official
secrecy if it is 1n the interests of an administrative authority or the parties
concerned. The Austrian government has approved a set of guidelines to
mmplement these clauses of the Act The guidelines, however, are rather
restrictive. They provide, for instance, that there is no duty to allow mspection

10See L. Adamovich, *The Duty to Informin Austia as a Means of Realizing Freedom
of Information®, 1n Pioceedings of the Colloquy of the Council of Europe on Freedom of
Informnation and the Duty for the Public Authoiities to Mahe Available Informution (Stras-
bourg. Council of Europe, 1977), pp 27-37.



1004 Donald C. Rowat

of documents, but only to communicate the contents of documents The
obligation to furnish information only applies wherc the decision-making
process has terminated and has led to a tangible result. Requests do not have
to be met which require the evaluation of voluminous materials or the
preparation of detailed papers; and an inquiry must be directed towards a
specific matter.

On the other hand, a refusal to provide information can be appealed to
the administrative courts This means that the public’s right can be enforced
and may be enlarged through judicial interpretation. Thus Austria has
moved from a country where discretionary secrecy was the rule to one which
now provides a limited right to administrative information.

France

Before 1978 France had the traditional system of discretionary secrecy
but, as 1n other countries, this was combined with a number of provisions
for administrative openness. For mstance, municipal council meetings must
be open, and new town plans have to be considered at a public inquiry.
Also, individuals have access to the registers of births and deaths, and they
have broad rights of access to official documents in their own case, in both
the ordinary and administrative courts In recent years, however, there has
been an insistent demand in responsible quarters for greater openness and a
general right of public access in statutory form.

This demand gained force in 1973 when a commission for the coordina-
tion of administrative documentation submitted a report to the Prime
Minister which concluded by proposing:

the institution of a genuine right to communication for members of the
public. The right’s fundamental principles should be laid down by the
legislature, for only intervention by the latter could make the impact
necessary for the reversal of the most deeply-rooted administrative
habits. The promulgation of an act on the right to information would
be 1n keeping with a process already initiated by many liberal countries *

Following this proposal, the Prime Minister established a working party
whichin 1976 submutted a Bill and a draft decree. In 1976, too, the government
announced that it would introduce privacy legislation to grant individuals a
right of access to their personal files, to have them notified when information
about them had been gathered, and to establish a national commission to
control computer data banks.™ This legislation was passed in January 1978
(no. 78-17).

11Quoted in L Fourgere, “Freedom of Information and Communication to Persons of
Public Documents in French Theory and Practice—Present Situation and Plans for Reform”,
in Proceedings of the Colloguy, op. cit., 52.

1ZMcMillan, op. cit., 277.
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In February 1977 the government issued a decree establishing a commis-
sion charged with favouring the communication of official documents to the
public This commuission, chaired by M. Ordonneau, a member of the Council
of State, was empowered to determune by regulations the documents to be
released on request, to advise the ministers and prefects(provincial governors)
on any question relative to the application of the decree, and to make propo-
sals on the revision of the laws and regulations related to the release of admini-
strative documents It was thus an unusual combination of an executive
body, with powers to require greater openness, and a study commission that
could propose amendments to the laws, and could propose a law on public
access if 1t so chose. But the membership, consisting mainly of officials plus
some members of parliament, was rather conservative and seemed likely to
favour a gradual approach toward changing the attitudes and practices of
public servants rather than a dramatic reform through legislation.

To the surprise of the commission, on July 17, 1978, the French parlia-
ment passed a Jaw (No. 78-753) which contained provisions inspired by the
American Freedom of Infoimation Act, and which established a new
commission to enforce the law, the Commission on Access to Administrative
Documents, which is also chaired by M. Ordonneau. The Commission began
its work early in 1979, even though the decree needed to give the law a more
detailed specification had not yet been issued.

This law will give a much firmer foundation to the principle of public
access than did the decree and commission that preceded it Like the American
Act, it declares and guarantees a right to administrative documents, including
documents in one’s own case, subject to a list of exemptions, and it applies
to all emanations of the state, including territorial collectivities The provi-
sions requiring a reply to a request are rather strong, and there is provision
for appeal to the independent administrative court system. However, the .
exemptions are very broad, thus giving considerable room for official discre-
tion, and the lists of specific documents which must be kept secret are to be
laid down in munisterial regulations (though these are to be framed after
recerving the advice of the new commisston). The new commission 1s charged
with supervising the implementation of the law Somewhat Iike an ombuds-
man, when appealed to by a person who has had difficulty in obtamming the
release of a document, 1t 1s to give its opinion to the competent authority.
Also, it is to advise the authorities on the application of the law, and may

propose suitable amendments to the laws and regulations.

Considering the traditional secrecy of French officials, this new Jaw seems
to be a giant step forwaid. But the extent to which 1t and the new commission
will succeed 1n altering existing official attitudes and practices remains to be
seen.

Nethet lands
Like France, the Netherlands has had a system of discretionary secrecy
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combined with specific provisions for openness and access. In recent years,
however, there has been a strong demand for a law providing for a general
right of public access to documents.

This demand took an official form in 1970 with the publication by a
commission on governmental openness of a report which recommended a
law on access to administrative information, and which contained a draft
Bill. After considerable public discussion, the government introduced its own
draft Bill on the subject in 1975. This Bill was considered by the lower house
of parliament and, after a commuttee received the views of various organisa-
tions, was heavily amended. The lower house approved a final version
in February 1977, but because of the fall of the government in that year,
approval of the Bill by the upper house was delayed. However, it was finally
approved in November 1978, as the Openness of Administration Act, to go
into operation as soon as regulations under the Act had becn approved.

While much like other access laws, an unusual featurc of this Act is that
it provides a right to the information in administrative documents rather
than to the documents themselves. This, unfortunatcly, provides an oppor-
tunity for officials to interpret the contents of documents to suit their own
interests, rather than permitting direct access to the actual documents. Also,
the secrecy exemptions in the Act are very broad. Two of them arc introduced
by the word ‘might’, and are so general that the government or officials
could include under them almost any information that they wished. Thus,
information “shall not be divulged if it might: (@) endanger the unity of the
Crown, or (b) damage the security of the State’. Because of this and other
provisions, Dutch legal scholars have complained that the Act is too weak to
improve existing public access very markedly. One scholar has called it

“whipped air and cheese, with big holes’.'3

The Act does have some strong aspects, however. For instance, it requires
the publication of many types of policy documents, and its scope extends
to provincial and local governments. More important, there is provision for
appeal to the Supreme Administrative Court. This Court was created as a
strong, independent arm of the Council of State in 1976, and from its incep-
tion has been headed by a judge who is likely to give a liberal interpretation
to the Act. The broadness of the exemptions not only gives officials and
ministers greater discretion, but\ also gives the Court greater scope for
developing either a restrictive or Iiberal interpretation of the Act Hence the
Act’s success will largely depend on the independence and views of this new
appeal body, which has the power fo make final decisions and to order the
production of documents,

An 1nteresting provision in the Act—and an unusual one even for the
Netherlands—is that the government must periodically report to parliament

3 ] .
13Quoted in a recent letter to the author from Dr Leo Klinkers, who wrote a disserta-
tion on public access in the Netherlands
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on the Act’s operation. After three years, and every five years thereafter,
the Ministers of General Affairs and the Interior must prepare a report which
incorporates the findings of government bodies, scholars and representatives
of the media and public service organisations on the implementation of the
Act.

Canada

Because Canada is a federal state, each of the provincial governments
has 1ts own administrative structure, and each has the power to control
public access to its own administration. Since the provinces have inherited
and operate under basically the same parliamentary system as that of the
federal government, their tradition of administrative secrecy has been much
the same as at the federal level. Yet they have less reason for secrecy, because
they are not responsible for foreign affairs, defence or national security.

Perhaps for this reason, two of the provinces—Nova Scotia and New
Brunswick—have already adopted access laws, and 1n the most populous
province, Ontario, a commission on freedom of information and individual
privacy has been studying the subject and is likely to recommend such a
lIaw,

Nova Scotia

When Nova Scotia proclaimed its Freedom of Information Act in
November 1977, 1t became the first province, and the first jurisdiction
in the Commonwealth, to establish a public right of access to government
documents. A noteworthy feature of this Act is that 1t also incorporates
a right to personal privacy regarding government-held mmformation It
provides the right to inspect, correct, and Iimit distribution of information
contained 1n personal files. Such information may not be disclosed, even to
another arm of government, without the consent of the person concerned.
The Act further provides that any agency of government must disclose the
existence of all data banks where such information is kept, and it prohibits
the selling or renting of a person’s name or address for mailing without
permission.

Another unusual feature of the Act 1s that it gives a list of types of
information that must be made available, as well as a list of exempt categories
to which the public may not have access. In a case of conflict between the
two lists, however, the secrecy list takes priority. Also, most of the secrecy
exemptions are couched in broad language, such as information that ‘mght’
(rather than ‘would’) influence particular negotiations, or ‘would be Iikely
to’ (rather than ‘would’) disclose a particular type of information. For these
reasons, the first reading of the Buill produced an outcry from some citizens’
groups, who feared that information which had been made available 1n the
past might now be withheld. The legislature therefore passed an amendment
providing that the Act would not restrict access to material that had been
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available ‘by custom or practice’ in the past.™

The Act does, however, contain some strong provisions. For instance,
a written request for information must be answered within fifteen working
days. If only part of the information requested is exempt from disclosure,
the remainder must be disclosed. If a written request for information is
denied, the, applicant must be advised in writing of the reasons and of the
appeal procedure.

The most controversial aspect of the Act is the mechanism for appeals.
An appeal must first go to the deputy head of the department, with a further
appeal to the minister. If the minister upholds the denial, an appeal may be
taken to the legislature, where it must be presented by a member. The
theory behind this procedure 1s that it is supposed to preserve ministerial
responsibility to the legislature, while an appeal to the courts is said to
interfere with ministerial responsibility. But 1t is obvious that the minister
will be inclined to uphold the decision of his own deputy head, and indeed
will very likely have influenced the decision 1n the first place, so thatin a
sense the minister is a judge in his own case. Furthermore, if the government
is supported by a majority in the legislature, an appeal to that body is not
very likely to overturn the minister’s decision. This appeal procedure vitiates
one of the main objects of the right to force the production of documents: to
prevent a mimster from withholding information for personal or party
advantage, or to protect his officials rather than the public interest. Nova

Scotia’s government is dissatisfied with the procedure and is likely to propose
1ts amendment.

New Brunswick

New Brunswick’s Right to Information Act was approved by the provincial
legislature 1n June 1978, but had not been proclaimed by October 1979. An
unusual feature of this Act 1s that 1t requires a request for information to go
to the appropriate minister. An appeal from his decision may go to either the
ombudsman or to a judge of the Supreme Court Where the appeal goes to
the ombudsman, he will, in accordance with the usual powers of an ombuds-
man, make a recommendation to the minister, who must again review the
case and make another decision. If still dissatisfied, the applicant can then
appeal to a judge of the Supreme Court who has power to order the minister
to grant the request for information

It can be seen that this procedure has the essence of the Scandimavian
one, by allowing appeals to go to either the ombudsman or the courts.
However, it does not make use of the ombudsman’s normal functions to
avoid a large number of appeals going to the ministers and to the courts.
The ombudsman normally receives complaints against officials and makes

HSec Tom Riley, “Freedom of Information: The N S Law”, Civil Seivice Review,
Vol. 50, No 30 (September 1977), 29,
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1ecommendations to them, their superiors or the minister befor e the minister
becomes concerned. Often a case is settled without the minister having to
become involved. The requirement that a written request for information
must go to a munister 1s severely limiting, and 1s likely to overload the
minister. Moreover, since an appeal to the ombudsman will mvolve the
minister in making a decision on the same case twice, applicants are likely
to short-circuit the cumbersome ombudsman route and go directly to a
Supreme Court judge, where they have hope of getting a favourable final
determination much more quickly. If the requirement that a request must go
to a minister were removed, the burden on ministers would be Iifted, the
ombudsman would revert to his normal role i1n handling complaints, and
the number of appeals going to a judge would be greatly reduced.

The Federal Goyelnment

Canada’s federal government 1s also likely to have an access law very
soon InDecember 1975 a parliamentary committee tabled areport approving
in principle the concept of such a law. This report was approved by the
House of Commons 1n February 1976, and in June 1977 the former Liberal
government committed itself to introducing some kind of Bill on the subject
by issuing a Green Paper, Legislation on Public Access to Government
Documents,’s which presented arguments for alternative provisions in such
a Bill.

The tenor of the discussion in the Green Paper, however, indicated that
the government was likely to introduce a weak law. Thus, the document
favoured a broadly worded Iist of exemptions and opposed a right of appeal
to the courts, even though such a 1ight is an integral part of the laws in
Scandinavia and the United States For this reason, the Green Paper has
been strongly criticised, particularly by the Canadian Bar Association and by
a research study prepared for it by Professor Murray Rankin 6

In Deccember 1977 the Green Paper was referred for study to the
Committee on Regulations, and in June 1978 the Commuttee reported in
favour of a strong law 7 It proposed strong enforcement provisions
comparable to those in the American law, and it disagreed with the broad
wording of the Green Paper’s exemptions and 1ts preference for ministers
making final decisions on appeals. Thus 1t opposed the prefacing of cach
exemption by the word ‘might’. The Green Paper had suggested an exemption
for documents the disclosure of which““mightbeinjurious ...”. The Commutiee

-

15[ssued by Honourable John Roberts, Secretary of State (Ottawa: Supply and Services
Canada, 1977), pp. 39.

16T. Murray Rankn, Freedom of Information in Canada: Will the Doors Stay Shut ?
(Ottawa: Canadian Bar Association, August 1977), pp. 155.

17Canada, Parhament, Joint Commuttee on Regulations and Other Statutory Instru-
ments, Minutes of Proceedings and Evidence, Issuc No. 34, Third Session of the Thirtieth
Parhament, 1977-78 (June 27, 1978), pp. 3-12.
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felt that this test was too broad and recommended that the wording should
instead be “could be reasonably expected to be...” It also proposed a more
restricting wording for each of the exemptions, and on the question of
appeals, it proposed a combination of two of the alternatives discussed in the
Green Paper: an information commissioner and appeal to the courts. The
Information commissioner would have only an advisory power, like an
ombudsman, but if the commissioner’s recommendation that a document
should be released was not accepted by a department or minister, an appeal
could be made to the courts for a final decision. The advantage of having
an information commissioner as an intermediate step is that he would
settle most cases before they went to court, thus saving time and money. In
support of a final appeal to the courts, the Committee agreed with Prof.
Rankin’s contention that

no constitutional, legal, or practical impediment stands in the way of
judicial involvement in the adjudication of freedom of information
questions, and that the argument that ministerial responsibility precludes

* it is a time-worn dogma that collapses upon an examination of English

" and Canadian constitutional precedents. His study concludes that to
hand the final decision on disclosure of information to the unreviewable
discretion of a Minister “who is hardly a disinterested party”” would make
a sham of any system of access to Government documents.®

The government later announced that it planned to introduce an access
Bill in parliament but had not done so by the time of its defeat in May 1979.
Earlier. however. it had sponsored the passage of the Canadian Human
Rights Actin 1977, which went into effect in March 1978. Part IV of this Act
gives citizens the right to inspect personal files that the government may be
holding on them, and to file a correction or counter statement to any infor-
mation on file. A file may be withheld if its subject matter concerns any one
of a long list of exemptions, but there is provision for appeal to a Privacy
Commissioner who. like an ombudsman, can make a recommendation.
Also, in April 1978 the government introduced a Bill, based on a report by a
committee of senior officials,’® to create a general ombudsman plan like the
ones now installed in all provinces except Prince Edward Island. Under
this Bill, the Privacy Commissioner would have become an assistant ombuds-
man. However, the Bill had not been approved by the time of the govern-
ment’s defeat.

In October 1979 the nmew minority Conservative government, headed
by Prime Minister Joe Clark, introduced a freedom of information Bill

18Canada, Parlizment, Joint Committes on Regulations and Other Statutory Instru-
meats, op. cit., 9.

1%Government of Canada, Committee on the Concept of the Ombudsman,

Report
(Ottawa, July 1977), pp. 69.
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that incorpoiated the main pioposals of the Commitiec on Regulations,
thus ensuring a relatively strong access law. Since the government has given
the Bill a hugh priority 1n 1ts legislative programme, it is likely to be approved
soon by parliament, with mimor amendments to strengthen it, and to go
into effect in 1980.

Austraha

A new Labour government in 1972 began a trend towards greater govern-
mental openness 1n Australia. It appointed an interdepartmental committee
of officials to study the problems of freedom of information, and the commit-
tee’s report 1n 1974 favoured a freedom of information law similar to that
in the United States.?°

After Labour’s loss of power, some of the imtiatives towards greater
openness were abandoned. Its successor government did, however, follow
thelead of most of the Australian states by creating the office of parliamentary
ombudsman 1n 1976, It also reappointed the interdepartmental committee
to reconsider its earlier report, and the commiuttee 1ssued a second report in
1976.2* As mught be expected from a committee of officials, the proposals
made 1n its reports were for a rather weak access law, though as a result of
public discussion and criticism the proposals made in the second report were
somewhat stronger.? These proposals then became the basis for a Bill
mtroduced by the Commonwealth government in June 1978, the Fieedom
of Information Bill 1978 The government also mtroduced a related Bill, the
Archives Bill 1978, which limits the withholding of most secret documents {0
thirty years.

Meanwhile, the Royal Commission on Australian Government Admini-
stration had commussioned a study on access to documents, and this was
published as an appendix to the Commission’s report in 1976, the same ycz'lr
as the second report of the interdepartmental committee The appendix
was 1n the form of a minority report from Comuusstoner Paul Munro, and
presented a well-argued justification for a much stronger law. It also contained
a draft Bill modelled closely on the U.S. Freedom of Information Act, but
with adjustments to suit a parhamentary system, and included a lengthy

20Attorney-General’s Department, Report of Interdepartmental Comm1ttce., Propo:sed
Freedom of Information Legislation (Canberra: Australian Government Publishing Service,
1974).
MAttorney-General’s Department, Report of Interdepartmental Commuttee, Policy
Proposals for Freedom of Infornation Legislation (Canberra: Australian Government
Publishing Service, 1976). .

22Sec John McMullan, “Freedom of Information m Australia: Issue Closed, Federal
Law Review, 8 (1977), pp 379-434; and “Making Government Accountable—A Comparative
Analysis of Freedom of Information Statutes,” New Zealand Law Journal (1977), 248-256,
275-280, 286-296.
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explanation and justification for each of the Bill’s provisions, piepared
by John McMillan 23
An important argument contained in the minority report, and illustrated
in 1ts draft Bill, is that any broad secrecy exemption based on a few general
words, such as ‘foreign relations’ or ‘law enforcement’ will necessarily cover
alarge number of documents that need not be secret and ought to be released.
Any such exemption should therefore be qualified by a statement of the
types of documents that it does not cover, as was done in the American
Freedom of Information Act by the amendment of exemption numbers
1and 71n 1974, and 3 in 1976. Also, officials ought to be given the permissive
power to release documents, even 1f they seem to be covered by a broad
exemption, when this clearly does no harm to a public or private interest.
As 1n Canada and the United Kingdom, the supporters of a strong law
have formed a lobbying organisation, the Freedom of Information Legisla-
tion Campaign Comnuttee, which has representatives from many important
interest groups It has been pressing for a strengthening of the 1978 Freedom
of Information Bill through amendments proposed in parliament. However,
far reaching amendments are not likely to be accepted by the government.
The 1978 Bill contains two features which may be regarded as improve-
ments over the American legislation. The first 1s the more restrictive wording
of some of the exemptions. Forinstance, the first exemption covers documents
if their disclosure ‘would’ (rather than ‘might’) prejudice the security, defence
or international relations of the Australian Commonwealth or its relations
with any of its states. Others exempt documents only if their disclosure
“would be reasonably likely to have a substantial adverse effect”, or some
similar wording. The second feature is that provision is made for final
appeal to Australia’s Administrative Appeals Tribunal, which was created in
1975, rather than to the ordinary courts. This will have the advantages of
greater speed, less cost and more expertise on administrative matters.
Despite these advantages, critics of the Bill claim that other weak features,
taken together, virtually emasculate 1t. Thus the Freedom of Information
Legislation Campaign Commuittee has 1ssued a ‘Briefing Kit’ which lists ten
major faults of the Bill and explains several additional shortcomings, includ-
ing some important omissions, i a clause-by-clause annotation of the
Bill.24 It concludes that “All of the major faults (and most of the equally

grave ones outlined in the attached annotation) are simply the harvest of
Public Service timidity and conservatism.’’25

The Australian States
As in Canada, the proposal for a federal law on access has stimulated

28Royal Commussion on Australian Government Adminstration, Minority Report,
Appendix 2 A , volume 2 (Canberra: Australian Government Publishing Service, 1976)

24As published in Rupert Newsletter, 14-16 (April-August 1978), pp 4 5.

251bid., 4.
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interest in similar laws at the state level. For instance, in October 1977 the
Attorney-General for South Australia, Mr. Duncan, told a public meeting
organised by a freedom of information lobby that his state government was
in favour of legislation on the subject but had been waiting for the federal
government to produce its legislation, since his government believed that it
would be desirable to have uniform legislation throughout Australia.26
However, he did not say why his government believed that there should be
uniform federal and state legislation. One of the advantages of a federal
system 1s that there can be experimentation with different forms of new laws
or institutions among the states or provinces to see which 1s best Also, a
radical new law or institution can be more safely tried out in a single province
or state. Thus the ombudsman institution was introduced first at the lower
level 1n both Australia and Canada.

There has also been an official proposal for a public access law in New
South Wales. A commission appointed to review the state’s administration
1ssued an interim report in November 1977 which made a strong case for
such a law.27 It proposed that, as the next step, it should prepare a draft
Green Paper on public access to state files, imncorporating a draft Bill, as
a basis for public discussion.

The interim report also contained an interesting account of separate
surveys of public and civil service attitudes that the commission had conduct-
ed Respondents were asked to what extent they believed members of the
public should have access to state government files In the public survey,
65 per cent thought members of the public either definitely should have access
to such files or an independent organisation should decide, while only 48 per
cent of the civil servants thought this. Only 18 per cent of the public thought
the government organisation concerned should decide, while 30 per cent of
the civil servants thought this. It is likely that there would be a similar
difference between public and civil service attitudes in other jurisdictions.

LESSONS FROM THE EXPERIENCE WITH ACCESS LAWS

It is clear that. because of the strength of the tradition of discretionary
secrecy, most democratic countries are in need of a strong law to r'ev?rse
the principle that ‘Everything is secret unless it 1s made public by permission’
to ‘Everything is public unless it is made secret by law’. The lesson of the
Swedish experience is that 1t 1s clearly quite possible to have a system Y,rher ¢

" the principle has been reversed by law, and to build up a strong tradition of
openness, without the wheels of government grinding to a halt On the other

26Story in Advertiser, November 1, 1977. . .

27Review of New South Wales Government Admunistration (Peter Wilenski, Commis
sioner), Interim Repoi¢: Directions for Change (Sydney N.S.W Government Prinfer, 1977),
Chapter 21
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power to release documents, even 1f they seem to be covered by a broad
exemption, when this clearly does no harm to a public or private interest.
As 1n Canada and the United Kingdom, the supporters of a strong law
have formed a lobbying organisation, the Freedom of Information Legisla-
tion Campaign Committee, which has representatives from many important
interest groups. It has been pressing for a strengthening of the 1978 Freedom
of Information Bill through amendments proposed in parliament. However,
far reaching amendments are not likely to be accepted by the government.
The 1978 Bill contains two featuies which may be regarded as improve-
ments over the American legislation. The first 1s the more restrictive wording
of some of the exemptions Forinstance, the first exemption covers documents
if their disclosure ‘would’ (rather than ‘might’) prejudice the security, defence
or international relations of the Australian Commonwealth or its relations
with any of its states Others exempt documents only if their disclosure
“would be reasonably likely to have a substantial adverse effect”, or some
similar wording. The second feature 1s that provision 1s made for final
appeal to Australia’s Administrative Appeals Tribunal, which was created in
1975, rather than to the ordinary courts. This will have the advantages of
greater speed, less cost and more expertise on administrative matters.
Despite these advantages, critics of the Bill claim that other weak features,
taken together, virtually emasculate it. Thus the Freedom of Information
Legislation Campaign Commuittee has issued a “Briefing Kit’ which lists ten
major faults of the Bill and explains several additional shortcomings, includ-
ing some important omissions, in a clause-by-clause annotation of the
Bill.24 It concludes that “All of the major faults (and most of the equally
grave ones outlined in the attached annotation) are simply the harvest of
Public Service timidity and conservatism.”2s

The Australan States
As in Canada, the proposal for a federal law on access has stimulated

28Royal Commussion on Australian Government Administration, Minority Repoit,
Appendix 2 A , volume 2 (Canberra: Australian Government Publishing Service, 1976).

24As published m Rupert Newsletter, 14-16 (April-August 1978), pp. 4 5.

251pbid., 4.
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interest in sumilar laws at the state level. For instance, in October 1977 the
Attorney-General for South Australia, Mr. Duncan, told a public meeting
organised by a freedom of information lobby that his state government was
in favour of legislation on the subject but had been waiting for the federal
government to produce 1ts legislation, since his government beheved that it
would be desirable to have uniform legislation throughout Australia.?6
However, he did not say why his government believed that there should be
uniform federal and state legislation. One of the advantages of a federal
system is that there can be experimentation with different forms of new laws
or institutions among the states or provinces to see which 1s best. Also, a
radical new law or institution can be more safely tried outin a single province
or state. Thus the ombudsman 1nstitution was introduced first at the lower
level 1n both Australia and Canada

There has also been an official proposal for a public access law 1n New
South Wales A commission appointed to review the state’s administration
1ssued an interim report in November 1977 which made a strong case for
such a law 27 It proposed that, as the next step, it should prepare a draft
Green Paper on public access to state files, incorporating a draft Bill, as
a basis for public discussion.

The interim report also contained an interesting account of separate
surveys of public and civil service attitudes that the commission had conduct-
ed. Respondents were asked to what extent they believed members of the
public should have access to state government files. In the public survey,
65 per cent thought members of the public either definitely should have access
to such files or an independent organisation should decide, while only 48 per
cent of the crvil servants thought this Only 18 per cent of the public thought
the government orgamisation concerned should decide, while 30 per cent of
the civil servants thought this. It is likely that there would be a similar
difference between public and civil service attitudes in other jurisdictions

LESSONS FROM THE EXPERIENCE WITH ACCESS LAWS

It 15 clear that, because of the strength of the tradition of discretionary
secrecy, most democratic countries are in need of a strong law to reverse
the principle that ‘Everything is secret unless it is made public by permission’
to ‘Everything is public unless it is made secret by law’. The lesson of the
Swedish experience 1s that 1t 1s clearly quite possible to have a system where

“the principle has been reversed by law, and to build up a strong tradition of
openness, without the wheels of government grinding to a halt On the other

26Story in Advertiser, November 1, 1977. . :

*TReview of New South Wales Government Admunistration (Peter leensk{, Commis
sioner), Inferim Report: Directions for Change (Sydney. N S W Government Printer, 1972),
Chapter 21,
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hand, experience elsewhere, especially in the United States, teaches us that
where such a tradition of openness does not already exist, the full establish-
ment of the Iirinmple of public access will require a radical change 1n law,
practices and attitudes. Although practices and attitudes may not be changed
sufficiently by the mere passing of a law, this 1s a necessary condition for the
change. The adoption of a law which clearly declares a reversal of the
principle of secrecy has great symbolic and dramatic value 1n altering both
public and official attitudes. But as shown by the failure of the first American
law of 1946, and the limited success of the law of 1966 until its amendment
1n 1974, such a law will not succeed unless it contains strong provisions for
its enforcement. Public officials are too used to the old system of discretionary
secrecy under which they arbitrarily withhold information for their own
convenience or for fear of disapproval by their superiors, and will not change
their ways unless they are required by law to do so.

Another lesson of experience elsewhere 1s that under a parliamentary
system, where the executive government controls theintroduction of legisla-
tion, the government will resist sponsoring a strong law because this will
limit its own powers, and because 1t finds the present system of discretionary
secrecy so much to its own advantage. It 1s significant that all of the govern-
ments in parliamentary systems that have sponsored or drafted an access
law have produced weaker versions than the laws of Sweden or the United
States. Such governments are likely to resort to the spurious argument that
a right of appeal to the courts will interfere with ministerial responsibulity
to parliament. Yetsuch a right increases rather than interferes with ministerial
responsibility because it prevents the ministers from permanently hiding
information for personal or partisan advantage. And from a broader point
of view, a strong access law forces them to release more information about
all of the activities for which they are responsible, thus giving parliament,
and through it the public, a better basis for controlling the government

Experience elsewhere also shows that a strong and successful law must
have five main features. First, 1t must unequivocally declare that the general
principle in government administration is to beopen public access to informa-
tion and that secrecy is the exception. Second, 1t must facilitate full and easy
public access, for mnstance by not limiting requests to specific documents
(as in Denmark and Norway) or to citizens with a personal interest in a case,
and by requiring public registers of all documents and low fees for searches
and copies, with the fees waived if the request is for a public purpose. Third,
it must list narrowly and specifically the types of documents that may be kept
secret, must specify how long they are to be kept secret, must permit earlier
release if this does not harm the public interest, and must require non-secret
parts of documents to be released. Fourth, it must contain strong provisions
for the enforcement of access, such as a limited time for replying to a request

or appeal, and requiring reasons for a refusal, as well as penalties for non-
compliance. And fifth, it must provide an easy appeal to an mmdependent
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authority, including a final appeal to the courts, with the costs recoverable
if the applicant wins.

Moreover, if there is to be full provision for openness, the scope of the
law should be broad. Unless separate laws are passed for the purpose, it
should contain provisions for access to personal files, and for their correction
and control, for open meetings of governmental bodies and for extending
its scope to cover state and local government. Finally, existing laws must be
made to conform with the new access law. Because of cabinet control
over the drafting of legislation in parliamentary countries, even the statutes
are slanted in favour of discretionary secrecy. For example, in Ontario a
research group has found that, of some 500 provincial laws at present 1n
force, one 1n every four contains some provision for administrative secrecy,
and twenty-nine of them contain broad secrecy language?® Hence, if a
parliamentary country adopts an access Act, either 1ts existing laws and
regulations should be reviewed and their secrecy provisions brought into
conformity with the spirit of the new Act, or the Act should be made to
override these provisions.

O

Democracy and Secrecy

A totahtarian government finds it easy to maintain secrecy. It
does not come 1nto the open until 1t chooses to declare its settled inten-
tions and demand support for them A democratic government,
however, though 1t must compete with these other types of organi-
sation, has a task which is complicated by 1ts obhgations to the
people. It needs the trust of the governed It cannot use the plea
of secrecy to hide from the people its basic aims.

— The Franks® Committee, UK. 1972

280ntario Commussion on Freedom of Information and Individual Privacy, Newsletter
No 3 (August 1978), 9.



Secrecy and Publicity in a Parliamentary
Democracy~the Case of the Netherlands

B.J.S. Hoetjes

F ONE were to write exclusively on those things in Dutch government
which remain secret, the following pages would have to remain blank,
since, by definition, secrets are unknown. In order to throw some light
on the problems of secrecy it seems more fruitful, therefore, to turn our
attention to the limits of secrecy and publicity and their conflicting interests
in Dutch society and government.

Secrecy and publicity are not confined to the realm of government—they
may also characterise a society at large. In most, if not all, societies most
events and phenomena are ignored by most people and seen, noticed and
known only by a few. There are several reasons for this. Ignorance may be
due to social and cultural distance: a person will be highly interested in;
and therefore better informed about, many events in his family circle, home
town or village, but he will ignore most phenomena at the national or
international level, because he feels unrelated to them. A Iow level of
education and also a highly specialised education will make a great deal
of information incomprehensible, and therefore inaccessible to a person,
because it is either too complicated or outside the limits of one’s own special-
ised interest. Also, habit and prejudice may form a filter in people’s sub-
consciousness, through which information is selected, and, to a great extent,
excluded and ignored. Indeed, when the human mind is confronted with an
increasing flow of information, some selective mechanism, excluding ‘un-
important’ things, might be essential for mental survival.

However, aside from voluntary or unconscious ignorance, information
may be kept away from people wilfully and consciously, i.e., by making
and keeping things secret

There may be various reasons and motives behind secrecy. In the first
place, a feeling of shame may be the reason: one keeps away from others
those things, which, one expects, will be shocking to others and therefore
disapproved. This expectation may be right or wrong, but that is not the
main point: before any question arises, one hides a thing in secrecy in order
to prevent social disapproval and punishment.

Secondly, the desire to maintain a certain independence towards other
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people may explain secrecy—especially in strictly personal matters the
concept of ‘privacy’ and the legislation in the Netherlands, protecting the
personal, private sphere and keeping private informat'on out of the public’s
reach, is based on this desire.

Thirdly, and most importantly for our topic, the desire to exert power
or influence may be the motive behind secrecy: one may enhance one’s
power/influence by keeping certain actions and intentions secret altogether
or by revealing information only partially or at one specific moment (e.g ,
using surprise tactics)., Here, 1t becomes difficult to draw the Iine between
secrecy and manipulation, 7e., a wilful distortion of reality intended to
influence the observer of this ‘reality’. For example, a civil servant, advising
his minister, may withhold information and, by doing so, he may reduce the
number of alternatives for the minister’s decision, and influence this decision
i the direction he, z.e., the civil servant, prefers.

Information about policy problems, available alternative courses of
action and the consequences of these alternatives; political as well as economic
and social, provides the raw material for decision-making and the better

the raw material, the better, i.e., the more self-conscious, responsible and
deliberate, the decision will be.

PARLIAMENTARY DEMOCRACY AND PUBLICITY

The more a public office holder is trusted, the more his authority is taken
for granted and the less he is inspected and supervised, the greater will be the
chances of secrecy and manipulation. Therefore, mstitutionalised opposition,
public accountability and publicity will minimise this chance, and the more
so, when they support each other. More particularly, opposition 1n parliament
will only be effective when governmental accountability to parliament also
mplies a duty for the government to provide all the desired information.
According to Art. 104 of the Dutch Constitution, the ministers have to provide
the desired information to the Estates-General (i.e., the parliament), unless
this may be held to damage the national interest. The government has
to justify 1ts actions publicly, since, according to the constitution, the
meetings of parliament shall be held in public (Art. 111).

As far as the relationship with the general public is concerned, the govern-
ment is constitutionally bound to publish all laws and regulations in the
‘Staatscourant’ which can be obtained by every citizen. Also, the proceedings
of all courts of justice are held in public (except in legally circumscribed
cases, wheie the interests of children/minors or national security are involved).

As a logical consequence of this governmental publicity, it is assumed
that every Dutch citizen knows the law—ignorance is not acceptable as an
excuse. However, 1 spite of the high education and almost complete
Iiteracy of the population, not every Dutch citizen knows all the rules of the
law—in fact, only the lawyers do. There is a wide gap between publicity on

P -
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the one hand and knowledge and familiarity with public affairs on the other,
and it is felt that communication, information and education in public affairs
should bridge this gap.

Still, there is a widespread reluctance and even resistance against direct
governmental activity in the field of communication and information in the
Netherlands: the fear of manipulated information and government propa-
ganda, and the desire to keep the mass media independent are deep-rooted.
Press, radio and television are in private hands (either profit-oriented or
non-profit organisations) and organisationally as well as economically they
are highly, although not completely, independent from the government.

Government, e.g., the prime minister, will rarely, if ever, address the

people directly by press, radio or television. The ‘Staatscourant’, which
publishes the laws and regulations, cannot stand a comparison with the
newspapers—it is a book-of-law in the form of a daily paper more than
anything else—and the broadcasting time on radio and television that is
used by the government, 1s very limited in the first place and, secondly,
it is mainly handed over to the political parties for their propaganda. The
very little radio and television time, used by the government 1tself, is devoted
completely to non-controversial matters like rural extension services, social
security or credit facilities offered by the government. For the contacts
between government and the mass media there are public relations/informa-
tion services in each ministry as well as a general governmental infoimation
service. These services are meant to ‘publicise, explain and elucidate’ the
policy decisions of the government, but they are not to applaud or propagate
government policy among the citizenry. Even the notion of ‘public relations’,
i.e., systematically improving the relations between the government and
those groups on whose opinion and goodwill the government, as an organi-
sation, depends, 1s widely held in distrust. Every attempt by the government
to influence the citizens directly—by-passing parliament—is generally consi-
dered to be incompatible with the Dutch parllamentary system.

Thus, the mass media 1n the Netherlands are quite independent from
the government. Also, there is considerable diversity among the mass media,
reflecting the social, religious and political diversity in this small counti y
(14 m. inhabitants): 7 national newspapers and 9 national broadcasting
orgamisations, each of them quite distinct 1n 1ts views and 1dentuty, exist side
by side with numerous regional and local newspapers and radio stations,
The government, on its part, explcitly recognises and appreciates this
diversity, even to the extent of subsidising newspapers which are in financial
difficulties. Although no political strings are attached to these subsidies,
there is considerable uneasiness about this financial involvement of govern-
ment in media affairs. Legally, the independence of the Dutch press is
guaranteed by the constitution (Art. 7 concerning the freedom of the press)

and the European Convention for the Protection of Human Rights (Art. 10
concerming the frecdom to collect information)
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By the way it should te noted that the influence of the media on  govern-
ment policy has 1ts Iimits as well. Although the media are highly effective in
exposing official misconduct and urging parhiament (or provincial/municipal
councils) into action on matters of public indignation, the daily newspaper
comments on matters of public importance (editorials) are hardly read by the
general public. For most readers, government, politics and administration
aie completely umnteresting compared with the sports page.

LIMITS AND SHORTCOMINGS OF PUBLICITY

Education, literacy, publishing and mass media activity have reached a
very high level in this prosperous, privileged, humid and chilly corner of
northwestern Europe Still, the average Dutch citizen does not use all the
available information all the time—one simply cannot always be interested
and informed about everything. The demand for more information about
public affairs originates from a small group in the population, namely, the
politically interested citizens. However small this group may be (certainly
not more than 10 per cent of the population), for the viability of the govern-
mental system 1t plays a crucial role; therefore, its voice should be, and has
been, heard.

The amount of information on public affairs, large though it may be, is
not unlimited; in spite of the public accountability of government at the
national, provincial and local level, much escapes from the public’s eye. First
of all, this is caused by the phenomenon of delegation. the more complicated
and comprehensive government policy has become, the more regulating and
decision-making has been shifted, ‘delegated’, to civil service agencies.
However, the civil servants are not legally responsible for policy decisions:
only the (under-)ministers can be held responsible for policy-making vis-a-vis
parhament. In this respect the Dutch situation 1s different from Sweden,
where each individual civil servant has a public responsibility for his decisions
and where, consequently, the role of parliament 1n governmental affairs is
much more limited; 1n fact, the Swedish parliament confines its discussions
to current political controversy. In the Netherlands, however, the (under-)
minister m his role of political exccutive is held responsible for cverything
that goes on inside his mimistry. Political executives are supposed to know,
supervise and direct every action by any of their numerous offictals and these
officials, in their turn, are responsible only to their political exccutive; they

don’t have to answer anyone else’s questions and it is their duty to Leep all
official matters secret. In actual practice, of course, a minister is unable to
know everything that goes on within lus ministry and, as a result, a lot
of decision-making, especially ‘delegated’ decisions, have become completely
inaccessible to the outside world.

At the same time, it should be granted that official resistance against
attempts to change this situation is quite understandable, since the present
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situation at least offers formally clear lines of exclusive 1esponsibility. A civil
servant would be in a rather uncomfortable position if he would have a
dual responsibility, i.c., to the public as well as to his political caecutive.
Also, this inaccessible decision-making, which takes placc withn govern-
mental services/mimstries, rarcly creates difficulties as far as publicity is
concerned—the more complete the public’s ignoiance, the less a need for
mformation and publicity. For a public servant to bring out all possibly
relevant information without the public asking for 1t, would require quite a
change of mentality.

Secrecy and publicity become an issue in two possible situations. First,
there 1s the possibility that a citizen or a group of citizens disagrees with a
governmental decision. In such a case therc 1s a procedure for appeal to higher
authorities and/or a court of appeal, and there is a system of claborate legal
rules to deal with such a possibility; also, the aggrieved citizen may turn to
party politicians or mass media for assistance.

Secondly, however, there is the situation where a citizen requests a service
from the government (e g, a licence, a subsidy) and all he can observe after
submitting his request is the final decision (refusal or approval). Especially
this type of ‘interested citizen’ feels a great need for information about what
went on before the final decision—which officials took care of his request,
why did it take such a long time, how was the request dealt with, what
motives led to the final decision, etc Asking for this kind of information, a
citizen may run into a wall of secrecy, which 1s certainly, not inevitably,
built on official 1ll-will towards the citizenry There arc other reasons for this
non-responsiveness: formal decision-making in bureaucratic administrative
bodies has been sphit up into many paits, so thatevery single official is concern-
ed and informed only about a very limited aspect of the matter . he1s simply
unable to inform a citizen about the whole process of decision-making.
Aside from that, he has no duty to provide information to anyone except
his formal superiors, and ultimately, the politically responsible executive.
The Dutch constitution gives the citizen a right to present requests and
petitions to the authorities, but a right to receive an answer is not mentioned
nor 1s there a constitutional obligation for the government to provide an
answer. At this point politicians as well as lawyers and public administration
experts have argued strongly, and probably successfully,in favour of chan ging
the constitution.

There are more limits to publicity in Dutch government. The citizen
can try to obtain mformation through his representatives in parliament (or
provincial/municipal councils, as the case may be) but there he will find the
pohtlca} parties standing in lus way. According to the constitution, there 1s a
duec.:t, individual, relationship between the citizen and his representative in
parliament; pohtxce'll parties do not exist in any constitutional sense. Still,
1t 15 they who medijate between the citizen and the representative in actual

Practice. A citizen votes for a party list (he does not know the candidates
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personally) and a representative in parliament operates along party lines
(he owes his position to the party and he will therefore conform to party
discipline) Now, the political parties are not obliged to make all their infor-
mation public or to make 1t available to interested citizens—they are
completely free to withhold information or to select it according to their
views.

Even in the relationship between parliament and government, publicity
has its limits. The plenary sessions of parliament are held in public, although
committee meetings may be held behind closed doors 1f the subject requires
(e.g , personal or security matters). The formation of cabinets, however,
which isa crucial decision-making process involving the party leaders in
parhament, takes place in almost complete secrecy. Also, the cabinet
meetings are kept secret: no agenda or reports/minutes are published. Only
since 1970 has it become a custom for the cabinet to inform the press and
television journahsts. This custom, however, has no legal basis whatsoever;
availability of information abouta munister’s activities depends on his/her
spontaneous talkativeness and the vigilance and diligence of parhiament.
Finally, the contacts between the cabinet and the queen, who is consti-
tutionally ‘‘mmune’ as the head of state, as well as with the queen’s advisers,
e.g., the Council of State which offers advice on all legislative proposals, are
kept secret altogether.

RECENT CHANGES

Arguments for publicity and against secrecy have been heard for a long
time. In the 19th century, the famous hberal Prime Mimister Thorbecke
was a strong spokesman for publicity : he was the main foice behind the legal
and constitutional changes in that direction The provisions concerning
publicity and information 1n the Dutch Constitution—(1848), the Provincial
Act (1850) and Municipal Act (1851) are due to him.

In the 20th century, considerable criticism of the ‘bureaucratic jungle’
(morass or swamp would be a better term in the case of the Netherlands)
remained, but only after 1960 it gained more ground, espccially when the
demand for ‘democratisation’ of universities and other public bodies became
the issue of the day at the closing of the sixties.

In 1968 Prime Minister De Jong installed a comnuttee to advise the
government in the field of publicity and information This committee
submitted its report ‘Openheid en Openbaarheid’ in 1970—it recommended
a basic change away from the current principle of ‘secrecy, unless publicity
is necessary’ to the principle of ‘publicity, unless secrecy is necessary’. The
committee argued for new legislation in the field of governmental and admini-
strative publicity. A new law should oblige the government to provide, on
its own initiative, information about its policies, about the non-official
advice in matters of public policy, as well as about its policy intentions for
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which public discussion is desirable; astde from this so called ‘active publici ty",
the citizen should have a right to be informed about governmentalfadmini-
strative actions on his request (‘passive publicity’).

After receiving the report and submitting it to parliament, the cabinct
(-De Jong) declared 1ts ntention to propose legislation on the matter of
‘active pubhcity’. The notion of ‘passive publicity’ was left out because
there were objections from within the cabinet and the Council of State
against the highly general ‘right to be informed’ for any citizen (at least, so
it appeared). Parliament was quite satisfied with the commuttee’s report,
but it took several years, and two more prime ministers, before a legis-
lative proposal was presented to parliament by the cabinet (den Uyl) in
1975.

The proposal for a Publicity of Administration Act—1975 attempted
to relate the interest of publicity to other, sometimes conflicting, mnterests,
Iike the need to integrate all the interests involved in a policy question
according to the views of the government, the need to coordinate the policies
of the various ministries and the constitutional necessity of unambiguous
accountability of governmental policy towards parliament. Dealing with
these problems, the Act has looked for support and guidance 1n the Scandi-
navian legislation on publicity 1n public affairs—no other country in the
world has legislated on this matter. The Dutch Actis more moderate than the
Swedish Act, where the role of parliament 1n administrative matters has been
very limited for a long time and where the press 1s constdered to be a ‘consti-
tutional force’, but it goes somewhat further than the Danes, the Fins and
the Norwegians.

The exact wording of the ‘right to be informed’ will be left to administrative
regulation (algemene maatregel van bestuur), taking into account a number of
principles, e.g., the exclusion (from publicity) of mformation about individual
official opinions on policy matters (these are not excluded in Sweden) and
information which 1s incomplete or not yet finalised, and the inclusion of
mformation about available alternative courses of actions and the motives
for a decision. Also, the concept of ‘offictal document’ 1s important 1n this
context, even though ‘mformation’ covers more than written documents
only A piece of writing becomes an official document when 1t has been sent
or handed over formally and can be assumed to have been received by the
addressed person. A piece of writing, which has not been formally sent and/or
received, will thus not qualify as an offictal document and will be excluded
from publicity.

The proposed Act was studied by a commuittee of parliament, which
reported on the matter in March 1976 At that time, the government was
supported by the socialists (Labour Party), the radicals (PPR), the two
Christian-democratic parties (Roman Catholic—K VP, and protestant—ARP)
and the leftist liberals (D’66), while the conservative-liberals (VVD), one
protestant party (CHU) and splinter groups on the left and the right opposed
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the government; the committee ‘openheid en openbaarheid’ had been spon-
sored by the Roman catholic-protestant-conservative liberal (KVP-CHU-
VVD) Cabinet-De Jong. The proposed Act, therefore, could muster a large
majority of parhament i 1975, Objections and hesitations were voiced mainly
by the KVP and the VVD, although they were basically in favour of the Act,
the other parties were either fully satisfied (Labour, ARP) or wanted the
Act to go further (D’66, PPR, leftist groups) without being against it as 1t
was. The leftist liberlals (D’66) did not want to leave the exact wording of
the ‘right to be informed’ to administrative regulation: this procedure might
create the impression that government is in favour of publicity, but leaves
open numerous possibilities for it to withdraw into secrecy.

Responding to the comments from the parliamentary committee, the
government made some minor changes in the Act: 1t now covers municipal,
provincial as well as national administration and the notion of a permanent
supervisory board on publicity was left out. In February, 1977, parhament
(1.e , the second chamber) discussed the proposal in1ts public, plenary session
and the proposed Act was adopted without the taking of votes (February,
17, 1977) The first chamber of the Dutch parhiament discussed the matter in
the course of 1978 and agreed with the proposal by the end of that year
(November 7, 1978) Smce that day, the Dutch have a law on publicity in
public administration. The admimistrative regulation concerning ‘passive
publicity’ is not yet finished at this moment.

Around the same tume the cabinet came up with the idea of adding an
Article to the constitution concerning publicity 1 public affairs. This Article,
completing the legislative provisions for publicity, should oblige government
to act according to the legal rules of publicity. The Council of State was in
favour of this 1dea (January, 1977), but the special committee of the second
chamber discussed the matter only at the end of 1978—after a cabinet crisis
and the formation of a new ministry of Christian-democrats (CDA) and
conservative liberals (VVD).

The majority of parliament is in favour of the new Article (June, 1979),
but 1n the plenary session there has not yet been a discusston or vote on this
subject.
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the Dutch parliamentary system. This need for independent information has
now found its way intolegislation.

This does notimply that governmentand administrationin the Netherlan.ds
now find themselves in a ‘glass house’. A great deal of information still
escapes the public eye, and although this may be undesirable from the
viewpoint of the journalist or the interested citizen, there may be good reasons
for it from other viewpoints Iike the protection of private persons or national
security. The ‘black box of government’ has not become cqmpletely. trans-
parent, but, as things stand now, the rights and duties of information for
officials and citizens have been more clearly defined in the law; th.ey arc no
longer completely left to the whims of convention and discretion.
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J. van Putten, “Democratie en openbaarheid van bestuur”, in: Civic Mundi, September
1975, p 165-170.

O

Access to Administrative Information

The Netherlands Law on the Access to Official Information was
passed in November 1978. 4:ficle 1 says: ‘a request for information ...
shall be complied with unless there 1s an objection to this on any
of the grounds referred to 1n Article 4°. Article 4 says that the nfor-
mation . shall not be divulged if it might: (a) endanger the unity
of the crown, (b) damage the security of the state, or if it concerns,

(c) data of enterprises and production processes insofar as they have
been furnished to the government confidentially,



Government Secrecy in Canada

Gordon Dohle

T THE philosophical level, the practice of government secrecy in Canada
isa compromise between the concept of liberal democracy and the
tendency to oligarchic behaviour in the British parliamentary tradition The
compromise 1s an unstable one, beset by the constant tension between theory
and practice As a modern liberal democracy, the political culture of Canada
is said to be based on a belief 1n ‘popular sovereignty’—“a form of govern-
ment which attempts to maximize or ‘optimize’ the common good by satis-
fying the needs of as many people as possible”’—and achieved through
representative government.

In contrast to this belief, however, there exists the practice of ‘crown
privilege’ and administrative secrecy which allows the government to maintain
control of information vital to a citizenry concerned with popular sovereignty.
It 1s difficult to comment on, criticise or effect change in policies whose
very existence 1s shrouded in secrecy

This contrast between theory and practice in the Canadian context arises
piumarily as a result of historical forces As a parliamentary democracy n
the Westminster model, created by an Act of the British Parhament in 1867,
many of the contradictions in that model have been imported and remain
firmly rooted in the Canadian consciousness There 1s, for example, no
scholarly agreement as to whether the Canadian political tradition 1s based
on ‘popular sovereignty’ or ‘parliamentary sovereignty’.>2 Depending on one’s
nterpretation of this important base, the ‘right’ to information and the
practices of admunistrative and munisterial secrecy take on different
meanings,

A modern corollary is that the concept of fiduciary trust inherent in
liberal democracy leads 1n practice to the development of elites whose main
activity is to coordinate the interests of the groups they represent with the
economic well-being of the system. There 1s a growing amount of evidence?

IR J Van Loon and M.S Whittington, The Canadian Political System: Envuonment,
Stiucture and Piocess, 2nd edition, McGraw-Hill Ryerson, Toronto, 1976, p 78.

2See DV Smiley, The Freedom of Information Issue A Political Analysis, Ontario
Commussion on Freedom of Information and Individual Privacy, Toronto, 1978, p 38.

3See, e g, 3 Porter, The Ver tical Mosaie, Umversity of Toronto Press, Toronto, 1965,
and W. Clement, The Canadian Corpoiate Llite, McClelland and Stewart, Toronto, 1975
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as to the homogencity of the Canadian ruling clitc and their horizontal
mobility in scctors including government, business and the academy. To the
extent that access to information depends on positions of power thc.rc arc
grounds for believing that knowledge of nominally secret government infor-
mation is freely available between and amongst these clites.

On balance, most observers of the practice of government scerecy in
Canada would agree that:

Governmenial secrecy in Canada is based largely on British parliamentary
practice: the common law doctrinc of crown prh'ilcgf:, the tx:aditions
of ministerial responsibility and of an anonymous cx_wl scrvice, .t.hc
principle of the freedom of the press, the Canadian version of the British
Official Secrets Act, and a system of classification for govcmn:lcnt dom'x-
ments. The prevailing view among scholars is that Canadm.n gubllc
bureaucracics are excessively secretive and that Canada’s official infor-
mation policies reflect traditional concepts and a slavish adherence to
bureaucratic secrecy.

Common law traditions of crown privilege recognize the right of the
crown to refuse to disclose classified information where it is felt that
disclosure would be detrimental to the public interest The concepts of
ministerial responsibility and civil service anonymity have, in part,
contributed to the general assumption that all documents are secret
unless they are specifically declared to be public. These concepts also

mean that opposition politicians are less able to question or cnticize
public servants than in other systems of governments.

This observation is of course tempered by the understanding that some
degree of administrative secrecy is necessary in order to preserve the anony-
mity of civil servants, national security, the timing of government action
in areas dealing with important economic measures and federal-provineial
relations. Nevertheless, the amount of secrecy and the principle by which 1t

is to be administered has become a matter of widespread debate in Canada,
As Professor Rowat has put it:

There will always be the problem of drawing a line between the Govern-
ment’s need to deliberate confidentially and the public’s need for infor-
mation. It is sumply a question of emphasis. In the past we have been
stating the principle the wrong way around: ‘Everything is secret unless

4Porter, op cit; Clement, op. c1t, and see also C. Campbell and G.J. Szablowsks, The
Super-Buieaucrats Structwre and Behavior in Central Agencies, Macmillan, Toronto, 1979,
and F.C Engelmannand M A Schwartz, Canadian Political Parties Origin, Character,
Impact, Prentice-Hall, Scarborough, 1975,

5G B Doern, “Canada”, in Ttzak Galnoor, ed, Government Sec ecy in Democracies,
Harper and Row, New York, 1977, p 145-146.
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it's made public,” instead of, ‘Everything is public unless s made
*6
secret.

Historically, the tradition of sccrecy has been associated with crown
privilege. As such it was a kind of ‘unwiitten rule” which was buttressed by
the British courts in 1942 and the tradition extended to Canada.? Elements
of sccrecy can however be found embedded in Canadian law as early as 1800
and the Canadian Bar Association in a 1ccent suivey lists over seventy
separate cnactments containing provisions for secreey.t Those having the
most important bearing on proposals for ficedom of information in Canada
include the Federal Couit Act, the Oflicial Scerets Act and the Public Service
Employment Act.

THE PUBLIC SERVICE EMPLOYMENT ACT

This Act?® is a blanket oath of allegiance and secieey which serves to
demonstrate the cthic of scereey in Canadian government, As a condition of
employment all civil servants arc required to take the following oath of
secrecy:

I...solemnly and sinccrely swear that I will faithfully and honestly
fulfill the duties that devolve upon me by reason of my employment in
the Public Service and that I will not, without due authority in that
behalf, disclose or make known any matter that comes to my hnowledpo
by reason of such employment,?®

The comprehensive nature of the oath, the emphasis on an) matler,
makes it difficult for any civil servant to disclose any bit of information
and serves to justify the actions of thosc who prefer not to be bothered
by citizens seeking information. A paiallel oath, taken by members of the
Privy Council which includes all cabinet ministers, 1cinforces the ethic of
secrecy:

I will keep close and secret all such matters as shall be (reated, debated
and resolved on in Privy Council, without publishing or disclosing the
same or any part thereof, by Word, Writing, or any othenwise to any
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Person out of the same Council, but to such only as be of the
Council.™?

The result of these two oaths taken together is that ministers of the
crown can depend on close-lipped servitude from their minions in the
development of government policy and have no requirement even to members
of their own party in government to disclose the background reasons for
any of their legislative behaviour The principle of a ‘loyal opposition’
dutifully debating government bills 1s thus further eroded. Opposition
parties in Canada must perforce employ their own talents to unearth and
disclose the reasons behind policy decisions.*?

Authority to disclose information is allowed for in the Public Service
Employment Act but it should be noted this is an allowance, not a require-
ment In practice it creates specialised propaganda units whose task often
appears to be one of maintaining good public relations without disclosing
anything of interest to anyone. When civil servants nominally or traditionally
authorised to discuss activities in their departments do so without discretion
they can be subject to extremely strong pressure. This 1s particularly true
during times of government crisis and during transition periods. Not long
after the recent change in government in Canada, for instance, a memo was
circulated warning civil servants to reframn from making policy comments.
The contents are instructive in that they reinforce the oath of secrecy and at
the same time show the degree of control over information which is wielded
by the prime minister’s office:

Officials who are not designated to deal with the media as part of their
duties, and who receive media mquiries will refer them to public affairs;
Generally officials will not give on-camera or on-mike mterviews;
Officials who are required to deal with the media as part of their
duties or requested to do so by the mimister will confine themselves to
factual explanations and avoid commenting on or promoting policies;
All public announcements at the national level and all policy or
major programme announcements will be made by the minister,
Press releases of such announcements will be cleared via the Director
General of Public Affairs and with the Prime Minister’s office,
Wherever possible the Prime Minister’s office should receive the
draft press releases at least 24 hours before their scheduled release,
Scheduled media interviews with national audiences on ranges of
subjects going beyond the minister’s departmental responsibilities

. are
to be coordinated by the Prime Minister’s office. 3

1The Citizen, Ottawa, June 9, 1979

12A document, “Guidelines for the Production of Papers m Parliament”, was tabled 1n
the House March 15, 1973

¥The Vancouver Conrier, August 3, 1979,
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THE OFFICIAL SECRETS ACT

This Act*# 1s designed primarily to protect Canada from espionage
activities. Although charges under 1t aie unusual, 1t 1s important because
it imvokes heavy penalties for spying and is written so broadly as to

embrace in intent almost any form of information obtained in the course
of service or contract of employment, or otherwise, and then passed on -
without authority to any other person whatever his status and whatever
the purposes of the transfer of information may be, however unclassified
the information may be, 1f obtained from sources available because of
holding a government position or having a government contract.’s

A recent comment on the Act sees it as a potentially draconian measure
to keep civil servants in line.’® There is little doubt about the efficacy of such

a measure.

Section 4 is drafted so broadly that it could prohibit the communication
of any form of information obtained in confidence from any person
holding office under Her Majesty. Prosecutions under the act are rare
but public servants are conscious of its existence and are no doubt
influenced by 1t The size of the penalties nvolved—a maximum sentence
of fourteen years—must serve to make public servants cautious.?

Perhaps the most telling comment on the inherent ambiguities 1n the
Official Secrets Act 1s a recent court case in Canada Peter Tieu, a consulting
engineer who had been granted a security clearance to receive NATO docu-
ments found himself charged under the Act. Treu was subjected to a secret
trial, charged with 1illegal possession and inadequate protection of secret
mformation, and sentenced to 2 years in prison. He appealed the case and
“the appeal court cleared Treu of any criminal intent because his security
classification had been eliminated without his knowledge and 1t ruled he had,
in fact, conscientiously kept the documents under lock and key.”?®

What was at issue here was the problem of security classification’® and
the means of adm1ni§tenng the Act. Treu’s security clearance had been

Hofficial Secrets Act, R S C. 1970,c 0-3.

15M, Cohen, “Secrecy mn Law and Policy. The Canadian Experience and International
Relations”, quoted inDoern, op cit ,p 146

18TVie Vancouver Sun, August 8, 1979,

17R T. Franson, Access to Infoimation, Independent Admumstianve Agencies, Law
Reform Commussion of Canada, Minister of Supply and Services, 1979, p 53

18 Maclean’s, March 5, 1

1For a discussion of i ~ssification System, see Rankin, op cif., p. 34,

and Rowat, op. cit., Pp. 4 -
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revoked without his knowledge and without' the knf)wlcdgc of NATO
officials, who continued to send him classified information. Th? reason for
revoking the clearance remains unexplained I?ut the lesson for civil servants
bound by the Act as well as by their oath is clear. Treu declared:

I learned my lesson. As long as there are civil servants who can withdraw
a person’s security clearance without informing them, everyone working
on classified projects will continue to have one foot in jail.°

State security is undoubtedly important. The problem in. Can:ada i§ that

its imputed 1mportance 1s shrouded 1n a forr}l of secrecy which gives rise to
infringement of ctvil hiberties. The imposition of the War Measures Act
in 1970 mciuded an infringement on the freedom of the press zfnd demon-
strated the capability of government to become the absolute a.rb1ter of w}?at
constitutes mformation.?* It also appears to have created within the security
agencies of the state a belief 1n their status above the law.. Two contt?mpqrafy
judicial inquiries have been offered testimony which indicates a belief within
the royal Canadian mounted police that “the RCMP Act over.-r_ode all other
legislation”’.?> Therc 1s also widespread suspicion that ministers of the
crown may have known about and condoned illegal activity on the part'of

the RCMP.23 It 1s not clear what part of this problem relates to state security

and what part to political constderations and the concept of crown privilege.4

THE FEDERAL COURT ACT

The Federal Court Act®s of 1970 1s an attempt in Canadian jurisprudence
to institutionalise the concept of crown privilege and to specify those areas
which are exempt from this principle of secrecy. The Act specifies ways in
which the courts may determine 1f information claimed to be privileged may
be adjudicated as such Section 41 of the Act provides:

1. Subject to the provisions of any other Act and to sub-section (2), when
a Minister of the Crown certifies to any court by affidavit that a
document belongs to a class or contains information which on grounds
of a public interest specified 1n the affidavit should be withheld
from production and discovery, the court may examine the document

207 faclean’s, March 5, 1979,

?1For an extended discussion of the War Measures Act and Freedom of Information,
see Doern, op. cif , p 147-148,

22Weekend Magazine, (“The Canadian® February 3, 1979)
23Maclean’s April 16, 1979

24John Hogarth, “The Individual and State Security”
No 1, March 1979, pp 10-11.

25Federal Court Act, R S C 1970,¢ 10(2nd Supp.).

» Social Sciences in Canada, Vol, 7,
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and order its production and discovery to the parties subject to such
restrictions or conditions as 1t deems appropriate, if 1t concludes in
the circumstances of the case that public interest in the proper admini-
stration of justice outweighs in importance the public interest specified
in the affidavit.

2. When a Minister of the Crown certifies to any court by affidavit that
the production or discovery of a document or its contents would be
mjurious to international relations, national defence or security, or
to federal-provincial relations, or that it would disclose a confidence
of the Queen’s Piivy Council for Canada, discovery and production
shall be refused without any examination of the document by the
court.26

The wording of Section 41(2) is especially important because 1t allows
absolute discretion on the part of the minister to determine what might be
‘injurious’ to an extremely broad and ill-defined area. On the basis of an
affidavit sworn, the document or its contents shall be refused examination.

The result of such unequivocal language in a law designed to ensure
the ‘proper administration of justice’ has provoked strong criticism. The
proponents of change in Canadian secrecy laws have concentrated much
of their efforts for reform in this area, seeking ways in which the role of the
judiciary might be expanded in order to ameliorate the apparent scope for
arbitrary action on the part of mnisters,

MOVEMENT FOR REFORM

Concern for and attempts to reform the practice of government secrecy
in Canada is of fairly recent origin. In 1962 the Glassco Commission®?
pointed out some of the propaganda roles adopted by government depart-
ments. In contrast to practice in the United States, classification categories
for documents were not clearly specified in Canada, nor was there provision
for automatic declassification although a 30-50 year rule inherited from the
British was employed by the official Canadian government archivist. This
practice was ameliorated in 1965 with the circulation of a Treasury Board
directive which specified 35 years as the time a document might be withheld
without the permission of the Dominion archyvist.28 There was, however,
a feeling that this directive might lead to a specification of 35 years as the
minimum period for withholding, rather than a maximum.2®

28Federal Court Act, RS.C.,s 41.

27Canada, Royal Commussion on Government Organization, Repor (1962)

28Management Improvement Circular, T.B. 636933 (March 30,1965) Quoted in Rowat,
op. cit., p. 494,

29See Rowat, op. cit , pp. 494-495,
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Also in 1965, a privatc member’s Bill was introduced in the House of
Commons3° which attempted to legislate for the production of documents,
Doomed to failure because of procedural rules in the House, it nevertheless
was a harbinger of change. Professor Rowat's comparison of Canadian
and Swedish sccrecy laws also appeared in 1965 and in 1969 Mr. Ged
Baldwin introduced another private member's il on the right to povern-
ment information.??

By 1969 the government was moved 1o caamine the arca of administrative
secrecy and security. Jt produced two reports that year which dealt with
‘leakage’ of documents and the general arca of rights to frecdom of infor-
mation.?3 Although these reports tended to concentrate on the need for
secrecy to preserve state security, there was the beginning, in 7o Know and
Be Known, of a more liberal approach to the needs of the public for informa-
tion. The result was the creation of an official government information
agency—Information Canada—which was criticised as a propaganda organ
of the government and subsequently disbanded.

By 1970 the pressure for specification of the rules by which information
was to be released was recognised in the Federal Court Act2¢ In 1973 a
cabinet directive was issued which more specifically noted what documents
could be provided and what the exceptions were to the rule3® In 1974
Mr. Baldwin’s perennial private member’s Bisll was referred to the House
Committee on Regulations and in 1976 parliament adopted in principle the
concept of freedom of information 35 This at last cleared the way for imple-
mentation of a Frecdom of Information Act and was supported by the
Canadian Bar Association at their annual meeting that year.37

Perhaps in the spitit of the enactment of the US freedom of information
legislation and the developments in Australia (1976), Canada by 1977
appeared to be well on its way to developing a comprehensive policy towards
information and to be incorporating the arguments for such a policy in its
political culture. The Province of Nova Scotia cnacted legislation on access

30Rowat, op. cit , p. 491, Bill C-39, first reading, April 8, 1965.
311bid,

32Bill C-225, “An Act Respecting the Right of the Public to Information Concerning the
Public Business”,
38Report of the Royal Commission on Security, Ottawa, Queen’s Printer, 1969,and “To

Know and to be Known”, Repo:! of the Task Force on Government Information, Ottawa,
Queen’s Printer, 1969,

34cf. Federal Court Act,op cit.

353ec footnote 12. Also hnown as Cabinet Directive 3 45, 1t 15 appended to Kenneth
Kernaghan, Freedom of Information and Muusterial Respoustbility, Ontario Commission on
Freedom of Information and Individual Privacy, Toronto, 1978, and to The Honorable

John Roberts, Legislation on Public Access to Government Documents, Sccretary of State,
June 1977, CP 32-27/1977, the “Green Paper™.

::Parl. Deb., H C, 30th Parl., 2nd Sess , Feb. 1, 1976,
58th Annual Meeting, Winnipeg, September 2, 1976,
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to information in 1977, the preamble of which includes the following
principles:

First. .. the 1ationale for enhanced public access to information is that
the people be protected against government; second, more access to
information is consistent with the operations of responsible government;
third, the Iimits of public access to information are set by the demands
of privacy and the eapeditious conduct of government business.38

In the same year the Province of Ontario created a commission on
freedom of information and individual privacy which has to date published
nine out of seventeen research studies to:

study and repoit to the Attorney General of Ontario on ways and means

to mmprove the public information policies and relevant legislation

and procedures of the Government of Ontario, and to examine:

1. Public information practices of other jurisdictions in order to consider
possible changes which are compatible with the parhamentary tradi-
tions of the Government of Ontario and complementary to the mecha-
nisms that presently exist for the protection of the rights of individuals;

2. The individual’s right of access and appeal in relation to the use of
Government information;

3. The categories of Government information which should be treated
as confidential in order to protect the publicinterest;

4. The effectiveness of present procedures for the dissemination of
Government information to the public;

5. The protection of individual privacy and the right of recourse in
regard to the use of Government records.3®

In 1978 the Province of New Brunswick also enacted freedom of information
legislation in its jurisdiction,4°

The federal government in 1977 enacted the Canadian Human Rights
Act#T which allows individuals the rights of access to personal information
held on them by specified government departments. The government also
issued a discussion paper or Green Paper on the legislative aspects of freedom
of mformation> which has been the object of much debate.4? Discussion has

38Smiley, op. cit., p. 41.

89bid , p 1. Tatles and costs may be obtained from the Commussion, 180 Dundas St. W.,
Toronto, M5G 1Z8.

40New Brunswick, Statutes, 1978, “Rught to Information Act”.

$1Canada, Statutes, 1976-77, c. 33 “Canadian Human Rights Act

42See footnote 35, above, \

43Fifth Report of the Standing Joint Commiittece on Regulations and Other Statutory
Instiuments, Votes and Proceedings of the House of Commons, June 28, 1979, pp. 916-21.
See also, Rankin, op, cit.
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proceeded apace and in March 1979 the Canadian Bar Association submitted
a model Bill for freedom of mmformation## and the Law Reform Commission
has produced a study paper on ‘Access to Information—Independent
Administrative Agencies 45

Discussion is presently concentrated in the arca of the means by which
exemptions to complete freedom of information might best be accompliched.
The Green Paper suggests five options for review of exemptions:

1. Parliamentary notice of motion for production.

2. An information auditor who does not deal with specific cases but
presents an annual report to parliament.

3. An information commissioner who could cxamine documents in
camera and advise the minister.

4. An information commissioner who could order the release of docu-
ments.

5. Judicial review with power of release.

Option 1 is currently the practice but puts the onus for information
requests on the House of Commons, where time and government intransigence
works against disclosure Option 2 is essentially toothless as is option 3.
Options 4 and 5, although discussed inthe Green Paper arc not obviously
favoured by the authors. It is this latter arca, however, that most critiques
and proposals for change have developed. One proposal is for a tribunal
made up of individuals from a variety of backgrounds who would have the
power to order release of documents.¢ The proposal most strongly argued
is that of judicial review coupled with an information commissioner. This
proposal is put forward in the Freedom of Information Model Bill by the
Canadian Bar Association.4? It combines the principle of ‘freedom of infor-
mation unless exempted’ with an information commissioner who could
examine documents in camera.s® His recommendations could be affirmed,
varied, or set aside by the agency concerned#® but this decision, along with
‘fhe original recommendation of the commissioner could be appealed to a
judge or judges of the trial division.s® This approach has been argued against
in the ‘green paper’ on the ground that judges could not be made properly
aware of political considerations. This is countered by a legal profession
who see the judiciary as being free from partisan politics.

4%¢f, Canadian Bar Association, op. cit.
45¢cf, R.T. Franson, op. cit.

48p.G Thomas, “Book Review” of Rankin and Roberts, Canadian Public Administra-
tion, Vol. 21, 3 1, Spring 1978, pp. 293-94.

#7cf. Canadian Bar Association, op. cit.

BIbud., 13(2), p. 37.

O1bid , 14(2), p. 37.

BIbid , 16(1-4), p. 38.
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THE FUTURE

There are therefore appaient movements toward less government secrecy
m Canada. However, there 1s still considerable resistance on the part of
senior admimistrators to freedom of information A change of government 1n
1979 was prefaced by a campaign promise for freedom of information
legislation and there was some expectation that 1t would be brought up n
the current year. This expectation was enhanced by the adherence of the
current ruling party to the principles of freedom of information while 1n
opposition. A cornerstone of the stance was the presence of Mr Ged
Baldwin 5* Since the election, however, responsibility for freedom of informa-
tion legislation has been placed 1n less insistent hands There 1s still some
expectation that notice of legislation will be mcluded n the Speech From
The Throne 1n October 197952 but there 1s a growing suspicion that as in
revolutions, those who advocate change find themselves with different
postures and priorities once 1n power In August of 1979 Mr Baldwin 1s
reported to have said: “Frankly, if I was a citizen, I wouldn’t believe a damn
thing the government says ’s3 He went on to describe an ‘tmplacably hostile’
bureaucracy and said. “These people at the top of the bureaucracy are not
anxious to see a bill that would work 54

On September 14, 1979, Mr Baldwin again met the press and declared
his intention of voting against his own governing minority party 1f “watered
down freedom of information legislation” were mtioduced 55 These acts
are indications that freedom of information legislation may still be some
distance 1n the future. There 1s, however, a strong continuing debate in
Canada on the relative merits of fieedom of information, and faltering steps
towards the implementation of what has been described as being “essential
to the full development of democracy.’’s6

|

S1Mr Baldwin has been appointed Chanman of the International Freedom of Informa-
tion Comnussion (CAUT Bullenin, September 1979) An annual Newsletter 1s available from
the Comnussion at Room 411, 76 Shoe Lane, London, EC4, England

82 Maclean’s, September 10, 1979

53The Citizen, Ottawa, August 25, 1979

541b1d

85CBC News, 14 September, 1979

56Rowat, op crr, p 491



The Problem of Secrecy in Canadian Public
Administration: Some Perspectives’

P.K. Kuruvilla

HE PROBLEM of sccrecy 1n public administration has been a contro-

versial one for a long time 1n a number of countrics including Canada.
This controversy, however, has gained unprecedented momentum in Canada
particularly since 1974 when the United States Congress passed a number of
significant amendments to and widened the scope of the I'reedom of Infor-
mation Act which was enacted there in 1966 More recently, a few steps
were taken towards enacting a Freedom of Information Act in Canada.
On close observation, however, it becomes clear that Canada still has a long
way to go before 1t will take full cognisance of the importance of public
access to government nformation and enact a meaningful Freedom of
Information Act. The purpose of this article is primarily fourfold: first, to
highlight the importance of openness of information in public admunistration;
second, to list a few of the most blatant instances of denial of information
that have come to light in recent years, 1n order to illustrate the great degree
of administrative secrecy that prevails in Canada, third, to discuss some of the
major impediments that stand in the way of individuals who seek access to
mformation at the disposal of the government and to evaluate the traditionally
heard governmental arguments in defence of such denmial of information, and
fourth, to assess the various steps the government has taken so far in its
purported quest to make more information available to the public and to
advance a few reform proposals which could go a long way to lift the thick
veil of secrecy that currently envelops the operations of the government at
almost all levels

In public administration, few 1ssues are more crucial, or more difficult to
resolve than the question of public access to information at the disposal of
the government. The importance of information in public administration
may be emphasised in many ways First,1n a broad political sense, an informed
public is an important prerequisite for a liberal democratic form of govern-
ment and a paucity of information will predictably preclude the public from

* The author is grateful to Dr. John McMenemy, a colleague, for hus helpful commrents
on an carlier version of this paper.



The Piroblem of Seciecy i Canadian Public Admunistiation 1037

making properly informed choices whenever 1t has to exercise its franchise
and to select its government. Second, devoid of adequate disclosure and
dissemination of imformation about the operations and activities of the
government, the public will not be able to discharge its democratic right to
hold 1ts administrators accountable for their actions on a day-to-day basis
as well. Third, effective and imaginative public policy formulation and
mmplementation presupposes a wide-ranging and full-fledged consideration
of all policy options and opinions presented by the widest array of know-
ledgeable people both from the public service and outside To facilitate this
to the fullest extent, 1t 1s imperative that information concerning all aspects of
public policies that are being dealt with by policy makers as well as executors
must be made available for public pe1usal and scrutiny * Finally, governments
have become perhaps the most important institutional repositories of mfoi-
mation concerning many facets of the lives of their peoples and their diverse
socio-economic, administrative and political problems and thus undoubtedly
one of the best sources of reliable data and knowledge for reseaichers and
others who require such information for educational and related puiposes
In this context, 1t must also be stressed that since the so-called government
documents ate, stiictly speaking, public documents, paid for by public taxes
and are intended to promote public interest, the public has an inalienable
demociatic right 10 have access to them 3 Without belabouring the importance
of public access to goveinment information any further, 1t must be added
that while many people might believe that the government documents that
are generally lndden away from them contain little or no information that

1s of immediate concern to the average people, the ttuth of the matter 1s
the contrary

GOVERNMENTAL ABUSE OF SECRECY

What 1s at stake with regard to openness of government infoimation 1s
not at all any narrow legal or abstrusc academic 1ssue What 1s at stake 1s
mndeed the reality of political and adminstrative power for those who
possess information and the ever-present and enormous potential for its

1See, Murray Rankin, Freedom of Information m Canada Whll the Doors Stay Shut?
(A Research Study prepared for the Canadian Bar Association, August 1977), p 155,
Lloyd Francis, “Freedom of Information A Personal View”, Canadian Pohuical Science
Bulletn, October 1978, Vol VIII, No 1, p 62, Joe Clark, “Democracy i Danger When
Publicin the Dark” (Excerpts fiom a speech at the opening of a spectal House of Commons
Debate on public access to government files, June 22, 1978), Toronto Globe and Marl,
June 26, 1978, p 7 -

2The Sccretary of State, ‘ Legislation on Public Access to Government Documents
(The Green Paper) June 1977, p. 3

31bid , also sce, Joe Clark, op cr,p. 7
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abusc by them.4 For the purposc of underscoring this poimt, we may, in
passing, recount here a few cases which may be somewhat representative of
the many instances of governmental abusc of sccrecy that have come o hight
in recent years and which invariably involved matters of considerable impor-
tance to not only average citizens, but even to members of parliament, royal
comnussions, etc. In some of these cases, the government simply refused to
release information to the public or to members of parliament or even to royal
commissions In some others, the courts conducted sceret tnals under the
Official Secrets Act, or the ministers proceeded agamnst persons suspected of
commiting certain crimes without giving them an opportunity to be informed
of the charges agamst them, or the government cven broke a law and then
tried to cover it up by banning the disclosure of any documents or details
pertaining to it In all of these cases, as long as the government did not want
to disclose information at its disposal, it had almost untrammelled power to
protect its own interests and those who were adversely affected by it had
virtually no effective means to defend their interests
The first inctdent to be mentioned here occurred about two years ago and
mvolved the residents of the town of Port Hope who became concerned
about the potential hazard from radiation poisoning which came from a
refinery of Eldorado Nuclear, a crown corporation. The government conduct.
ed a series of studies on the situation and then told the residents that there
was no need for concern as everything was fine, but repeatedly refused to
release any reports of a factual nature regarding them on the ground that
those reports contained classified information.s
The second incident took place in May 1975 and involved a member of
parhiament (Don Mazankowski, Conservative). He was refused a copy of an
Air Canada contract with Canadian National (both crown corporations) on
the ground that it was a confidential document. The MP subsequently
found the same document on public file at the national archives! The embar-
rassed government then agreed to table the document 1n parliament.$
The third case involved a royal commuission. In July 1977, the government
established a royal commussion (the McDonald Commussion) with authority
under the Public Inquiries Act to investigate allegations about illegal activitics
by the Royal Canadian Mounted Police (RCMP). At that time, the House
of Commons was told by the minister responsible for the RCMP that it was
essential “for the good administration of the RCMP that a full inquiry be
made into allegations of unlawful actions™ and the commission would “get

8Geoffrey Stevens, ““A Problem of Attitude”, The Globe and Mail, July 7, 1976, ¢d p:
Joe Clark, op. 1t , p. 7

5Joe Clark, op. cit.

®Hugh Winsor, “Trying to Prerce Ottawa’s Screen of Confidentiality’’, The Globe and

Mail, November 22, 1976, p. 1; Sce, G.W. Baldwin, “History of Freedom of Information in
the House of Co

No 1p sy mmans”, Canadian Political Science Bulletin, October 1978, Vol. VII1,



The Problem of Sccrecy m Canadian Public Admwnistiation 1039

to the bottom of the matter”. The order-in-council which cstablished this
commussion also stated categorically that the inquiry will be held in camera
only “where the comnussioners deem it desirable in the public interest.. ”
Nevertheless, on October 5, 1977, the lawyers representing the government
appeared before the royal comnussion and mamtained that “.. confidential
government papers are privileged in the sense that whether or not they be
rclevant to the resolution of an issuc, because of consideration of public
policy, thesc documents will not be produced  to make these confidential
government papers public would be a departuie from sohdly established
principles which arc consonent with and indeed they ate entrenched 1n our
constututional tradition  The lawyers also argued that a broad class of
documents, known as ‘eovernment papers’ is protected from disclosure by
cabinet privilege They added, the government, not the royal commission,
will determine when the public interest would be served by the disclosure of
government papers *

The fourth was a case i which an dividual was tried and convicted
after a sccret trial under the Official Scerets Act of Canada. On May 4,
1978, Mr Treu, a former Northern Electric engineer, was convicted of twice
violating Section 4 of the Official Scerets Act for **having unlaw fully retained
information and documents” and having “*failed to take reasonable care of the
documents concerned, o1 conducted himself in such a manner as to endanger
their safety™ and sentence to two years of imprisonment. His trial was held
entirely in secret in Quebec sessions court Mr. Treu was given top secret
clearance in the 19605 to work on classificd defence projects, when hus
company, Northern Electric, was given a contract to develop a system linking
NATO ground and air systems in Furope After he left the company to st up
his own consulting firm, he was not told that lus clearance was revoked until
1974 when the RCMP raided his home and seized documents related to
NATO and Canadian defence work. To add mnsult to ijury, after being tried
and convicted at a sceret trial, Mr. Treu was forbidden to discuss his case,
apparently as a condition for his bail, In February 1979, the Quebec court
of appeals, however, threw out the lower court’s ruling and set Mr Treu
free®

The fifth example here refers to the eaceptional powers a minister of
the crown has to proceed against persons suspected of certain crimes, without

See, Eacerpts of their arguments from the comnussion’s transcript, published m The
Globe and Mail, October 16, 1977, p 7; ‘The Public’s Bustness’, cditorial, The Globe and
Mail, (Toronto), October 16, 1977; Jefl Sallot, ‘Sccrets. In a sudden about-face Ottawa
has clamped down on what can be made public to the Mountic Commission—)just when
cabinet members were to be questioned’, The Globe and Mail, October 10, 1978, p 7,
Willhlam Monopoli, ‘Can the Judiciary Stand Up for Our Right to Know?’, The Financral
Post, November 18, 1978, p. 7

8Sece, ‘Is Secrecy Just? That 1s a Secret’ editorial, The Globe and Matl, March 17, 1978, ;
‘Justice Must be Seen’, cdstorial, The Globe and Mail, Junc 1, 1978, ‘Beyond Peter Treu
editonial, The Globe and Mail, March 8, 1979,
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gving them an opportunity to defend themsclves. On Maich 15, 1979, in
an mteiview that was prominently repoited in newspapers, the Mmister of
Immigiation acknowledged that he had mvoled a few times some of the
exceptional powers that weie granted to im under a new law that came into
bemg m Spring 1978 Under this law, the government can decide in sceict
whether a visitor, refugec or immigrant is a threat to national sccurity
and depoit such suspects with no right to defend themselves ?

The siath and final case to be mentioned here refers to an ncident n
which the government went to an ciedible length including even taking a
few legally questionable steps to forestall the telease of official information
first within a foreign junisdiction and then domestically. In 1972, the govern-
ment scarctly participated n setting up what was in effect an 1llegal cartel
to support wanium prices with the corporation of the companies decaling in
uranium These companies were given the assurance that they would never
be prosecuted under Canadian law for their role in the cartel And then in the
summer of 1976, when details of this cartel arrangement began to ecmeige 1n
the US in the course of congressional committee hearmgs, m an apparent
attempt to prevent the US courts from subpoening the information in
Canada, the Canadian Government huriiedly passed an order-in-council
approving a regulation 1ssued by the Atomic Encrgy Contiol Board of
Canada making it illegal for anyone (including the MP) to disclose or commu-
nicate the contents of any written material relating to ““‘conversations, discus-
stons or meetings that took place between January 1, 1972 and December
31, 1975, in respect of production of uranmum ” Anyone contravening the
regulation was liable to a finc of up to $10,000 and five ycars in jail. The
Canadian Government had earlici protested against publication of documents
fiom the US comnuttee In the autumn of 1977, a group of opposition MPs,
including the leader of the opposition, took the mattet to the court asking it
to declaie the regulation invalid as a violation of the right to freedom of
speech The couit, however, refused to make such a declaration. The situation
impioved after the government passed a revised order-1n-council in the wintes
of 1977, which made 1t legal to discuss information that has been made public
about the government’s role 1n setting up the cartel, but 1t s still sllegal for
utanium producers or government officials to make any more information
public '° These are just a few recent examples of withholding of valuable
infoimation by the government. Nevertheless, they show conclusively that

9See, “‘Deportation Without Defence Permutted Sccret Studies of Immugrants
Defended’’, Kitchener-Waterloo Record, March 15, 1979, p, 55.

19John King, “Canada Gave Uranium Cartel Firms Protection Against Anti-Combine
Law”, The Globe and Mail, September 30, 1977, p 1, “Cover-up, Phasc Two”’, Editoral,
The Globe and Mail, October 5, 1977, John King, “*Cartel Rule Eased; Now One Can Talk
of Ottawa’s Role”, The Globe and Mail, October 15, 1977, p 11; “A Blow to Free Speech”,

Editorial, “Early Chance to Profit on ‘Secret’ Uranium Cartel, Court Told*’, The Globe
and Mail, November 12, 1977, p 1
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mformation 1s bemg withheld at will on a grand scale and the government
only discloses what it decides 15 1n 1ts best interests

CLASSIFIED DOCUMENTS

At present, theie are two broad levels of ‘classified’ or ‘secret’ government
information 1n Canada First, cach department or agency has its own indivi-
dual classified information or ‘secrets’ The second level of secrecy involves
cabinet ‘secrets’. These ‘secrets’ are further divided into four categoiies of
classified mmformation, viz, restricted, confidential, secret and top secret '
The government does not seem to have an up-to-date estimate as to how
many people in the public service have the authority to stamp one of these
classification on a document An MP who has been a leading advocate for
openness of government information, has estimated that as much as 80 per
cent of government documents in Canada 1s stamped ‘secret’ *> Whether this
estimate 1s accmate or not, the long-established tradition in Canada has
undoubtedly been that all administrative activities and documents are secret
unless and until the government decides to disclose them

Consequent to this tradition of excessive secrecy and the absence of a
genuine Freedom of Information Act, those who seek access to government
information have always been faced with a plethora of practically msur-
mountable procedural as well as substantive problems Procedurally, unlike
in the US, Canada has no first amendment ensuring constitutional fieedom
of press and therefore a constitutional right of the public to know To compli-
cate matters, when information 1s denied, the government 1s not obliged to
furnish a reason for the demial Furthermore, although the courts 1n Canada
have traditionally been vested with the authority to 1ssue certain ‘writs’ o1
orders directed toward administrative officials, those who arerefused informa-
tion cannot conceivably receirve much relief from the courts The pretogative
writ of mandamus which 1s an order that an official carry out certan
mandatory duties (ministerial) vested 1n him by law will not generally be
1ssued against the crown or any agent of the crown acting in his official
capacity Before such a writ is 1ssued, 1t will have to be demonstrated to the
satisfaction of the court that the official 1n question has a statutory duty to
produce the document 1n dispute But as 1t 1s, such requusite statutory duty 1s
lacking because most statutes either do not stipulate disclosure or explicitly
stipulate non-disclosure In addition, there 1s also the difficult requirement of
‘standing’ which demands that the plamtiff must show a ‘special 1nterest’
1n the subject matter of the suit over and above that of the general public
Fven 1f those seeking access to government information can somehow

11The Repoit of the Royal Commussion on Security (Abnidged), June, 1969, pp 69-58
128ce, the statement of G W Baldwin in “Halifax Meet Public Secrecy 15 Challenged”,
Kitchener-Waterloo Rerord, September 7, 1976, p 63
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suymount these procedural obstacles. they will still be saddied with a number
of sci1ous substantive difficultics For example, there is always the possibility
for the government to mvoke its ‘ctown’s privilege’ to declare certam docu-
ments seciet and to keep them beyond the domain of judicial scrutiny.’3

1t 1s true that over the years, this privilege has suffered a certain amount
of c1osion as a result of judicial interpretation and statutory legislation such
as the Fedeial Court Act of 1970. Sub-scction 41(1) of the Federal Court
Act imposes some limitation on the powers of the federal cabinet ministers to
withhold documents from the public It provides that a mmister may certify
to a coutt that a document should be withheld in the public interest, but the
court, after exanmining the document, decides whether this claim 1s justificd,
or whether the ‘public mteiest’ in the proper administration of justice out-
weighs the importance of the public interest specified in the ‘minister’s
affidavit’ opposing the document’s production However, under sub-scction
41(2) the minister 1s still left with a dangerously vast amount of power to
withhold documents from production 1n any court merely by certifymg that
1t 1s necessary to do so It provides that:

When a Minister of the Ciown certified to any court by affidavit that the
production or discovery of a document or 1ts contents would be injurious
to mternational 1elations, national defence or sccurty, or to federal-
provincial 1elations, or that 1t would disclose a confidence of the Queen's
Privy Council of Canada, discovery and production shall be refused
without any examination of the document by the Court.

So also, when faced with the problem of ministerial 1efusal to release vital
mnformation and the exclusion of such refusals from the purview of judicial
sciutiny, 1f the litigants decide to seck solace from eatra-munisterial and
judicial souices such as the public seivice or parhament, they will still be

menaced by a multitude of rules and regulations, many of which are arcane
relics of a bygone era.

CIVIL SERVANTS’ OATH

As fa1 as public servants are concerned, there 1s a number of impottant
legal as well as admunistrative sanctions that serve as deterrents against
any unauthorised or wrongful disclosure of information. The most important
sanction against anyone who seeks to breach the walls of seciecy scems to be
the Official Secrets Act of 1939, which 1s based on a 1911 British Act which

18Murray Rankin, “Access to Infoimation Vital to Researchers”. C AU T Bulletn,
January, 1978, p 63 Fieedom of Information in Canada Will the Doors Stay Shut? pp 7-12,
Geoffrey Stevens, “A Multiquetoast Brief”, The Globe and Mal, May 31, 1978. ed p ;

“Judicial Review”, 1bid , July 25, 1978, Bd p ; “Dangerous Crown Privilege”, Editonal,
Ibid , September 30, 1974.
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foibids the disclosure of literally eveiything about the government without
official approval. The Official Secrets Act of Canada which was ouiginally
designed to combat espionage activity 1n the country at a time when World
War II was gathering momentum in Europe also provides sweeping powers to
the government to prosecute anyone for 1eleasing without pernussion any
mformation that is considered confidential. Section 4(1) of the Act provides.

Every person 1s guilty of an offence  who having 1n his possession or
control any secret official code word, or pass word, o1 any sketch, plan,
model, article, note, document or information that has been entiusted
1 confidence to lim by any person holding office under Her Majesty .
communicates the code word, pass word, sketch, plan, model, article,
note, document or information to any person, other than a person to whom
he 1s authorized to communicate .

The Act also makes 1t an offence fo1 any peison to receive information,
knowing or having reasonable ground to believe thatit1s illegally obtamed 4
As Canada’s most mfluential national newspape: put 1t editorially recently:

Once invoked, the Official Secrets Act can be exercised 1n perfect darkness
with no provision fo1 the public scrutiny of its investigative instruments,
no forum for the public examination of 1ts objectives, no assurance ofa
public trial—nothing A man may be pursued, charged, tued, convicted,
sentenced (to a maximum of 14 years’ imprisonment) and eventually
teleased, with barely a single public syllable uttered And it doesn’t stop
there A victim of the Official Secrets Act may be ordered never to discuss
any matter relating to his case—on pain of prosecution—because to doso
would be to breach an official secret.™s

Besides the provisions of the Official Secrets Act, the vaiious p1ovisions
of the criminal code governing offences such as bieach of public trust, theft,
and even treason can also be adroitly invoked to deal with public servants
who engage 1 wrongful or unauthorised disclosure of information. Anot}.ler’
legally less severe, but nevertheless admimistratively potent, sanction against
unauthorised discharge of information by public servants can be seen 1n the
oath of secrecy that every public servant has to take at the time of assuming
office, in which he affirms that"

I'will not, without due authority ~ disclose or make known an¥6matt0f
that comes to my knowledge by reason of such employment

H0fficial Secrets Act, Revised Statutes of Canada, 1979, ¢ 0-3,s. 43).

18Sce, “Beyond Peter Treu™, Editorial, The Globe and Mail, March 8, 1979, Also see

The Public Service Employment Act, R S C, 1970, C-P-32, Schedule I11. Also sec,
Rankin, op e, p 30.
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If the litigants seck to enlist the support of their members of parliamicnt,
as an alternative to the public service route, then also the odds scem to be
heavily against them. Theoretically, ever since the government tabled in
parliament in March 1973, the ‘guidclines for notice of motion for the produc-
tion of papers’,’? it is commtted to make government papers, documents,
and consultant reports available to the MPs when they file a notice of motion
requesting them, provided they do not fall within certain categorics of exemp-
tion. But, in practice, there are a number of factors that make this alternative
almost totally worthless to the litigants. This is so because, first, they have to
persuade the MPs to take up their case and file the necessary motion before
parliament on their behalf '8 Second, there are a few difficulties that stare the
parliamentarians themselves in the face n this regard One such difficulty
1s that these gurdelines include sixtecen broad cxemptions'™ under which
the government can convenmently reject 1equests from MPs for information
whenever it deems desirable to do so Another difficulty is that, given the
nature of the parliamentary system, 1t 1s unrealistic to expect parhament to
act as a viable mstitution to process requests for information on a routine
basis It 1s well known that ordinaiy parliamentarians have little power or
influence and the cabinet makes the real decisions. The standing orders of the
House of Commons provide that when an MP 1s not satisfied with the govern-
ment’s explanation for refusing to release a document, the matter may be
debated for a maximum of one hour and fifty minutes and then voted upon
But 1n practice 1t 1s too much to expect that parliament will actually be able
to devote so much time for such debates. So also, since the very continuance
of the government would depend upon the outcome of such votes, as long as
the government commands a majority 1n the house, 1t is very unhkely that
documents would be made available against the will of the government as a

result of such debates and vote taking.?°

Traditionally, there have been two principal arguments coming from
governmental sources in suppoit of their obsession with secrecy and opposi-
tion to any kind of mecaningful freedom of information law First, 1t has
been a long-standing familiar argument that public access to government
documents will be detrimental to public policy-making process because it

.

17Guidelines for the Production of Papersin Parhament, Parl Deb H.C.,Vol.2,1973
at 2288,

18Rankin, op cit., p 38.

These include- legal advice given to the government, information that would be
detrimental to the security of the state, papers which “might be detrimental” to the future
conduct of foreign relations or federal-provincial relations, papers which “could allow or
result’” 1n financial gamn or loss by a person or persons; papers reflecting on the competence
or character of an mdividual, “papers of a voluminous character or which would require
an nordinatc cost or length of time to prepare”; papers which would embarrass the Royal
Family or 1ts representatives, papers relating to negotiations leading to a contract; Cabi-

net documents; papers of a private or confidential nature.
20Rankin, op. cit., p 40.
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might inhibit free discussion of alternative policy options by public servants
and munisters and make 1t extremely difficult for semor public servants to
safeguard their pohitical ncutrality and anonymity and to serve successive
governments of different political partics More rccently, the Green Paper
on government documents published by the goveinment reiterated this
argument in no unccrtain terms when 1t asserted that

Indrvidual public servants who signed reports, memoianda, or lettets
subscquently released to the public might become the subject of public
comment, and under our convention of the anonymuty of the public
service, they would be unable to respond. As well, advice comained in
such documents might be construed in the press and Parhament as
embarrassing to a minister or be used to try to break down the unity of the
goverming party, even though such advice did not represent government
policy or a course of action acceptable to the minsster Furthermore, seniot
officials frequently find themselves providing advice to munisters within
a tight framcwork of politically acceptable solutions or existing govern-
ment policy. Exposuic to such recommendations might cripple the abilsty
of ministers of a new government of a different party to enter 1nto refa~
tions of full mutual confidence with public servants Yet the features of
political neutrality, promotion on merit, and anonymity of public servants
help provide for cohesive administration through the many transitions
of government which can occur in a parliamentary system For these
reasons, the candor and comprehensiveness of recorded dialogue within
government might be eroded by systematic public access **

The Royal Commnussion on Sccurity echoed the same sentiment m 1ts
report when it wrote.

We would view suggestions for yncreased publicity with some alarm
We think the knowledge that memoranda might be made public would
have a seriously inhibiting effect on the transaction of public bustness.
We believe that the process of pohcy-making imphes a need for wide-
ranging and tentative consideiation of options, many of which it would be
silly or undesirable to expose to the public gaze. To msist that all such
communications must be made public would appear to us likely to impede
the discussive deliberation that 1s necessary for wise administration 22

A second argument opposing public access to government documents 11(;;
predicated on the premuse that the mtroduction of public access Wou

nents, 1977, p 4

2Sccretary of State he Access to Government Doctir
y State, Legislation of Publi Queens Printer,

**The Royal Commussion on Securty Report (Abndged), Ottawa,
1969, Section 223, p. 80
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necessarily have to be coupled with the establishment of a list of exemptions
as well as an effective mechanism for dealing with disputes as to whether
particular documents should or should not be made public, According to
this argument, any such arrangement independent of the ministry would
naturally lead to an crosion of mimsterial responsibility which entails the
answerability of ministers to parliament for the actions taken by them or by

public servants responsible to them, This argument also reccived a reiteration
in the Green Paper when 1t said:

Legislation on public access to government documents would require
continual decision on the applicabslity of exemption to material requested
in applications for access. This would have important implications for
the exercise of minssterial responsibility. To the cxtent that Ministers
would be required to decide on requests, the cxercise of ministerial
responsibility would be sharpened. If such decisions, taken by a Minister
or in his name, were subject to a mandatory reversal by some review
mechanism, with power to require the release of documents, the exercise
of ministerial responsibility could be eroded. For example, a minister
could not be criticized for the contents of government documents which
represent no more than the analysis or recommendations of individual
officials or consultants and arc not government or departmental policy.
Though presumably the Minister may be questioned to ascertain the
status of such documents, he cannot be considered ipso facto responsible
for them in the same sense m which he 1s held to be responsible for, say,
the administrative actions taken 1n his department, Of greater importance,
mandatory ordering of the production of documents, 1n cffect substitutes
the judgement of an appomted official—a parliamentary commissioncr
or a judge—for that of a Minister, with rcgard to the need for confiden-
tiality in areas such as national sccurity, or international or federal-
provincial relations, The consequences of musjudgement in this regard
will, however, be visited upon ministers, and upon the public interest
which they are clected to interpret n policies and programmes. This
1s the essence of minsterial responsibility Ministers are accountable for

their decisions—to Parliament and to the public Public servants are
accountable in the first instance to Ministers.?3

.231’ he Secretary of State, op cut., pp. 4-5. Also see, Gordon Robertson (Clerk of the
l”rwy Couneil and Sceretary to the Cabinet), “The Growing Leak of Sceret Documents””,
The Globe and Mail, September 7, 1972, p. 7, ““Courts Should not be the Arbiter™, The
Tinancial Post, December 17, 1977, p. 7, Anthony Whittingham, “Right o Know is Not
Yet a Right”, The I'nancial Post, September 18,1976, cd p.,Huch Winsor, “Ant1 Secrecy
Moves Upset Tradition’’, The Globe and Mail, November 24, 1976, p. 8.



The Problem of Seciecy m Canadian Public Administration 1047

STEPS TOWARDS MORE FREEDOM OF INFORMATION

Using these and a few other similar arguments, successive governments
have, so far, successfully demed any significant degree of public access to
their ever-expanding arsenals of secrecy However paradoxical 1t may seem,
they have also been taking a few tepid steps 1n the direction of enacting a
Freedom of Information Act, especially during the last decade. In 1969, an
authoritative government spokesman publicly acknowledged the persistent
pleas of advocates of freedom of information in the country and promised
government support for the adoption of a Freedom of Information Act for
the first time 24 There were, however, hardly any visible developments
in that direction for the neat four years or so until in March 1973, when the
government announced a set of guidelines covering release of information by
cabinet ministers in response to MPs’ questions Although the stated purpose
of these guidelines was to assist the MPs to obtain information contained 1n
government documents, as has been pointed out earler, these guidehnes
mcluded sixteen broad exemptions which ‘almost swallowed the rule’ and
which ministers could easily use 1n refusing to release documents requested
by MPs In the autumn of 1973, the government also asked Mr. D F. Wall,
who was then assistant secretary of the cabinet for security matters, to under-
take a study on the existing means of providing information to parliament
and to the public and to make recommendations for improvements

Thas study was submitted to the Prime Minister 1n 1974, but the govern-
ment, 1n 1ts characteristic fashion, decided to keep 1t secret until an expurgated
edition of 1t was made public before the Standing Committee of the House of
Commons—the Senate Jomnt Committce on Regulations and other Statutory
Instruments 1n 1975 Mr. Wall’s report generally subscribed to the traditional
view that most of the policy development processes should be shrouded in
secrecy 1 order to promote candour on the part of public servants and to
preserve the conventions of civil service neutrality and anonymity, but still
contained a few strong criticisms of the government’s mformation policies
These included : poorly prepared information handouts; inadequate explana-
tions of the content and rationale of policies, a pervasive tendency on the part

;)vf; public servants to remain aloof from and unavailable to Journalists and
Ps; an outdated Offictal Secrets Act; an unduly restrictive oath of office
zzgtfgif 2?’ , and a well-entrenched and long-standing tradition of over-classi-
information 25 Mr Wall also urged the adoption of an improved

41t was Mr John Turner, then Minister of Justice, who called for the introduction of a
Frceczom of Information law. The two key features of the legmsiation he proposed were:
first, ‘a very narrow st of exceptions’ under which the government could withhold mforma'
tion, and, two, judicial review of mynisteral refusals to make information public )

For thege and a fC\ othel re]ath

25 d V” pomts, sec, Paul G Thomaq, “SCCI'CCY and PUb]lCltY

mn Canadlan Govel‘nment ) Cﬂ””fhan P"bhc Ad’n””‘t'a’la”, Spriﬂg 19;6 VO] ]9 NO 1
i Ed ’ « 1y
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information policy on the basis of the government™s puidelines of Mareh 1973,
but with only cight exemptions instead of sixteen.?”

The next step came m February 1976, when an sll-party commutiee on
freedom of information of members of the House of Commaons seleaed o
paper i which 1t unanimously recommended four thing., iz,

1. Freedom of information legistation be enacted i the then ryssion of
parhament;

2. The act provides for judicial teview by a panet of federal conrt
judges;

3. The excimptions for releasing documents be spectfically and narrouls
drafted; and,

4, Freedom of information Bills presented by the posernnient be subject
to a free vote *°

In Junc, 1977, three years after Mr, Wall completed hus study, and <ixteen
months after the House of Commons Commuittee made its recommendations,
the government published a Green Paper on lepislation on public sieeess to
gevernment documents with a great deal of fanfare and publicity . The Green
Paper began with ninging phrases about open government as the “bass of
democracy’ and an ‘cssential consequence of the estension of the franchive to
all adult citizens’ It also achnowledged uncquivocally at the outset that
citizens are entitled to more information about the way they are governed
and cven asserted that the government behieves firmly in the bawe principle
that information devcloped at public expense ought to he publicly available
whenever possible However, thercafter 1t went to consuderable length to
Inghlight the difficulty in balancing these nights aganst effective government
and to vindicate 1ts charactersation of parlamentary government as a place
of ‘public decisions privately prepared® Although the Green Paper achnow-
ledged that therc arc a number of areas where the government should be more
open, it advocated only the type of changes that would not interfere with what
it described as the ‘puvacy of decision-making”. So also, despite the few
platitudinous statements about the principles of open government it presented
at the outsct, the bulk of it was devoted to exemptions to these principles and
the possible options for review of complamnts by apphicants who have been

28These include information that would. endanger the sccunity of the state, damage
Canada’s interests n international relations, constitute an invasion of mdividual privacy,
damage federal-provincial relations, jeopardize a government process of financial or commer-
cial negotiation, jeopardize the integrity of Iegal opinions, constitute & breach of confidence,
of the law, or of the rules of Parhament, and ‘jcopardize the confidence necessary to the

advisory, consultative and dehiberative processes of government admimstration *
Sec, Paul G Thomas, op ¢t , p. 160

*7Sce, Lloyd Francis, op. cit., p 59.
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denied access to government dccuments.?8
The exemptions proposed m the Green Paper covered the following nine
categories, viz.,

those documents, the disclosure of which, or the release of information in
which, might
(1) be injurious to international relations, national defence or secuiity
or federal-provincial relations;
(1) disclose a confidence of the Queen’s Privy Council for Canada:
(1) disclose 1nformation obtained o1 prepared by any government
istitution or pait of a government institution, that 1s an investigative
body:

(@) 1n 1elation to national security.

(b) 1n the course of imvestigations pertamng to the detection or
suppression of ciime generally, or

(¢) 1 the course of investigations pertamning to the adminstration
or enforcement of any Act of Parhament,

(tv) disclose personal information as defined 1n Part IV of the Canadian
Human Rights Act o1 threaten the safety of any indrvidual or disclose
correspondence between a member of the public and a Member of
Parliament or the government;

(v) mpede the functioming of, or the examination of a casc or issue
before, a court of law, a quast-judicial board, commission or other
tribunal, o1 any mquiry cstablished under the Inquines Act;

(v1) disclose legal opinions o1 advice provided to a governmentnstitution
or pivileged communications between lawyer and chient in a matter
of government business,

(vir) disclose financial or commercial information which-

(¢) would jeopaidise the position of a government nstitufion m
relation to contractual or other negotiations or the position of
any other paity to such negotiations, or,

(b) would result in significant and undue financial loss or gain by a
person, gioup, orgamsation or goveinment institution, or,

(¢) would affect adverscly a person, group, 0rgamsiion or govern-
ment institution in regard (o 1ts competitive posttion;;

(vur) destioy the fullness and fiankness of advice serving the deciston-
maling process, particalarly in relation to advice to or by mimisters,
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deputy heads, and senior officials, to preparation of legislation, or
to the conduct of parhamentary business

(1x) be prohibited by any federal enactment,?®

The options for review of complaints by applicants who have been denied
access to goveinment documents constdered in the Green Paper were as
follows.

I Parliamentary review of the administiation of the legislation;

11

IIL

v

An mformation auditor with powers to monitor the administration
of the legislation, similar to the powers of the Auditor General 1n
respect of financial management,

.An information commussioner with ‘ombudsman-type’ powers to

consider complaints from applicants, examine m camera the docu-
ments requested, and 1ssue public advice to the government as to
his agreement or disagreement as to the application of the exemp-
tions to the documents in question,

An information commussioner with powers to consider complaints
from applicants, examine 2 camera the documents requested, and
issue a binding order to the government to release a document
where he does not agree with the government’s position as to appli-
cation of the exemptions; and

V' Review by the courts of the administration of the legislation 3°

As far as one can judge by reading the Green Paper, the options that were
most and least favoured by the government were the third (an information
commissioner with ‘ombudsman-type’ advisory powers)and the fifth (judicial
review), respectively Although when there 1s a difference of opinion between
such an mformation commuisstoner and the mimster of a department
concerned, the minister will have the final say and the former would have no

more power than that of recommendation and publicity. The Green Paper
clarmed that.

Such an information commissioner’s formal powers, therefore would be
confined to the power of publicity although a report, contrary to a minis-
terial decision, might be very compelling in a matter of this kind. Given
an mformation commissioner as a creature of parliument, a reasonable
sense of independence and a degree of public confidence should be
expected. This option could provide consistent and speedy recourse for
applicants to choose to complain, at minimal cost to them.3!

29T he Secretary of State, op cif, pp 10-11.
30sbid , pp 16-19.
Nihd, p 17
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At the same time, it had this to say about the option of judicial review*

..this approach raises a number of fundamental guestions One of the
cornerstones of our system of paithamentary democracy is that Canadian
courts and the judges who sit on them must not only be completely inde-
pendent of the political process but must also be seen to be so The 10le
of the judge 1s the impartial arbitrator; he must ensure that justice 1s
farrly administered 1n the 1esolution of legal problems To require that
he become a judge of a minister’s actions, that he should have the power
to replace the opmion of the minister with his own opinion. 1s to change
his role entirely and to bring him into the political arena wheie he cannot
properly defend humself, All of this could seitously threaten the indepen-
dence of the courts and thereby place in jeopardy our present judicial
system. Under our current conventions, 1t is the minister who must rtemain
responstible for deciding whether to refuse or grant access to documents
and this 1esponsibility 1s a constitutional one owed to his cabinet collea-
gues, to Parliament, and ultimately to the electorate A judge cannot be
asked, 1 our system of government, to assume the role of giving an
opinion on the merits of the very question that has been decided by a
Minister. There 1s no way that a judicial officer can be properly made
aware of all the political, economic, soctal and security factors that may
have led to the decision 1 1ssue. Nor should the courts be allowed to
usurp the constitutional role that parhament plays in making a Minister
answerable to it for his actions In shoit, the usc of the elaborate
apparatus of the courts would serve neither the exercise of parhamentary
review of ministerial decision-making, nor the public interest in an efficient
and effective judicial system, nor the interests of an applicant facing a

government department with a substantial array of legal talent at 1ts
disposal,32

Soon after the Green Paper was released, 1t was referred to a standing

commuttee of the House of Commons and the Senate on Regulations and

Other Statutory Instruments for review and recommendations In June,
1978, this commuttee unammously recommended a fairly tough freedom of
Information law with fewer grounds for refusing information and a provision
for those refused information to have a final recourse to the courts But
the government did not act upon these recommendations

JUDICIAL REVIEW OF MINISTERIAL REFUSAL OF INFORMATION

The newly elected Prime Minister Joseph Clark has promised to mtroduce
speedily a Freedom of Information Act patterned after the Freedom of

32The Secretary of State, op cif, pp 17-18.
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Information Act in the US, with narrow execmptions and with judicial review
of ministerial refusals to release mnformation to the public However, without
attempting to anticipate what lics ahead, it may still be pointed out here that
1n the opinion of this author, the two traditional but untested governmental
arguments supporting sectecy of information cited above, however sincere
they might be, show only onc side of the case. Withoutignoring theimportance
of the first argument, 1i:., the candour and comprehensiveness of recorded
dialogue within government might be eroded by systematic public access,
it may be said that when a Bill has been brought before parliament, there is
nothing mherently wrong about the civil servants who have studied the
problem factually and have tendered their advice on the basis of their expertise
in the matter being required to disclose the nature of their recommendations.
Indeed, on the contrary. it can be argued that unless therc are some very
exceptionally confidential angles to it, it would be incredibly wrong not to
disclose the basic factual details of the matter on the basis of which the
government makes a policy decision because otherwise the outsiders cannot
decide whether there was sound judgment or not bchind governmental
decisions.33 Similarly. on closer scrutiny. the contention that a law making
public document if made public would jeopardise the long-cherished neutrality
and anonymity of public servants because they will become identified as
protagonists 1n policy debates, also does not seem to hold much water for
at least two reasons First, if at all this is a genuine danger, 1t can be deterred
by deleting the pertinent names of the public servants involved in the docu-
ments which are revealed.3+ Second, public service neutrality and anonymity
need not be regarded as ultimate ends in themselves that must be safeguarded
at any cost including even sacrificing the very integrity of the governmental
decision-making process.

Concerning the second argument, namely, public access to government
documents coupled with a mechanism such as judicial review to resolve
disputes regarding specific documents could compromise the concept of
ministerial responsibility too, certain counter-arguments can be advanced.
First, the concept of mimisterial responsibility 1s only a convention or an
unwritten rule that has been carried over from Brntain and there is
nothing permanent or sacrosanct about 1t that cannot be altered or even
abandoned altogether, if found necessary otherwise. Second, although

333ee, Gordon Fairweather, “Secrecy: Why the Sacred Cow Should Dic and the Public
Should See More™, The Globe and Mail, September 9, 1972, p. 7; Ian Macdonald, ““Cut the
Secrecy that Leads to Distrust and Fear™, The Financial Post, May 23,1974, ed. p ; Thomas
Coleman, “Act Could Give Canadians Freedom to Know Little”, The Globe and Mail,
September 9, 1976, p 9; Phulip Teasdale, ““A Crusade for the Right to Know™, The Finaucial
Post, April 16, 1977, ed p; Lioyd Francis, op cit., pp 59-62; Tom Ruley, “Frecdom of

Information—the Red Issue 1s Judicial Review”, C A.U.T. Bulletin, October 1978, pp. 7-S,
Ranlkin, op. cit., pp. 134-136.

*Rankin, op. cit , p. 135; Joe Clark, op cit.
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parliament has the constitutional ability to make the government answerable
1o it for its actions, in practice, 1t cannot hold it accountable unless jt has
adequatc information as to what the government is doing. It may even be
argucd that by systematically denymg mformation, the government has
already deprived parliament of this constitutional duty and hence the concept
of mimsterial responsibility is now nothing but a myth.3s Third, to assert
that ministerial decisions must not be subject to a reversal by somc revicw
mechanism with power to require the release of documents, is in fact to
maintain that ministers must be above law or be themsclves judges in their
casc. Fourth, the argument that giving responsibility to the courts to ieview
cxccutive decisions concerning the relcase of documents will impinge upon
the rights and responsibilitics of the ministers and obscure the distinction
between the political and judicial processes, also may be answered as follows,

IFirst, besides the executive and legislative domains, parhamentary demo-

cratic tradition sanctifies the judicial domain as well. 1t, in fact, dictates that
while legslatures enact laws and ministers adnumister them, courts settle
disputes, including even a review of ministerial interpretations of legislative
cnactments, if and when it becomes necessary, Second, it must not be forgotten
that judges have alicady been overriding the legal inteipretations of the exe-
culive i a number ofarcas. And, thied, 1f theissue in question is the sensitive-
ness of the matenal that s involved, the courts can very well deal with them
on an n-camera basts.3%

Dmally. in conclusion, 1t must also be pointed out that perhaps there
cannot be much disagreement over the necessity of having a few eaceptions
under a Freedom of Information Act, provided their sole purpose is to protect
the genuine iterests of the state. But it is extremely important that before
such exemptions are diawn up, a distinction between (he interests of the
countiy at large, on the one hand, and the interests of the povernment
of the day, on the other. must be struck and the government must have
the ght to withhold wformation only when 1t would adversely affect the
former.?” Such exemptions also must not be too broad and sweepmg m
scope. Otherwise, they would predictably dilate and even defeat altogether
the very purpose of a Ficedom of Information Act Besides the eaaet nature
of the 1eview mechanism and the exemptions that must be provided for,
there are a few other bey issues such as what should be the eatent of time
1o be allowed between the teecipt of requests for documents and  ther
disposition, the shaee of the codt of reproducing information to be borns
by thone who request forat, ete, which must alw be resobved bofore an
cltietine Preedom of Information Act ean be broupht nbout However asthe

i:i‘snnhn.vw.a‘r LD HORAT Y, Joe Clarh, op, air,
FRandin, op, wir pp 128 Jue Claed, op cirg, 1 Tom fokay, on o0 o T2
(;m'xru Stovens, “Jadieed Revien™, 77 e Gloheen T Vgl May D5, 1423 o3 ¢
l¥m.‘lzam e o8 pp A Tom Reley, o poorp pp 70
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experience 1 the US has shown,3® thesc are not insoluble issues at all,
provided there 1s sufficient political will and commitment on the part of the
government to depart from the piesent situation which is dangerously open
to abuse and to act decisively in favour of hfting the veil of secrecy that
surrounds 1ts activities. As matters now stand, 1t 1s difficult to avoid the
conclusion that the time has come for Canada to follow the lead of the United
States in passing an effective Freedom of Information Act that would provide
public access to government information.

s/

O

The Canadian Proposals on Freedom of Information

The new Progressive Conservative Government has just
mtroduced for first reading 1ts promised Freedom of Information
Act and 1t has yet to receive a full debate in the legislature.
The Bill goes farther than the previous government’s proposals
in seeking to define and to hmit the range of matters on which
the government will be able to withhold mformation. Morcover,
there 1s still needed a privacy bill and further attention to the
Official Secrets Act which is now seen to be badly out-of-date.
To some extent, further developments may have to await the
report of the Royal Commuission on the R. C. M. Police which
is particularly concerned with provisions relating to security.

°

3¥The U.S Freedom of Information Act (as amended 1n 1974) also contains nine
exemptions, but by comparison they are far narrower than the exemptions proposed n the
Canadian Green Paper. Also see, I. Cinman, “U.S Freedom of Information Act® Some
Difficulties Anmd Success™, C.A U T. Bulletin, October 1978, p 11



The Federal Privacy Commissioner of Canada :
Defender of Peoples’ Privacy”

G.B. Sharma

N PURSUANCE of the recommendations made by the Royal Com-
musston on the Status of Women (1970), Bill C-72, entitled the Canadian
Human Rights Bill, was introduced by the then Minister of Justice in July,
1975 The Bill died on the order paper of the first session of the 30th parlia-
ment, but was reintroduced as Bill C-25, in November, 1976. The Bill C-25
was passed by the parliament and received the royal assent on July 14, 1977.
The Canadian Human Rights Act (heremafter referred to as the Act), thus
promulgated was divided into five parts which were enforced in two different
stages The five parts of the Act are : Part I Proscribed Discrimination;
part II: Canadian Human Rights Commussion; part III* Discriminatory
Practices, part IV : Protection of Personal Information: and part V: General
Of these, part II—the Human Rights Commission, was promulgated withm
less than a month following the enforcement of the Act Accordingly, a
Human Rights Commussion was constituted with R G L. Fairweather as
the chief commuissioner, Rita Cardieux, the deputv commussioner, and Inger
Hansen as a member Later, in February, 1978, five part-time commissioners
were also appointed by an order in council so as to complete its composition *
The first meeting of all the commisstonets was held 1n Ottawa from February
20t0 22,1978 However, the substantive partsof the Act—those concern-
Ing discriminatory practices, the protection of privacy of information
(contaned 1n the federal data banks), and the functioning of the commission
were promulgated on March 1, 1978
In accordance with the provisions of part IV of the Act, the chief commis-
sioner recommended to the Minster of Justice that Inger Hansen, one of the
members of the Canadian Human Rights Commussion, be designated as

* The author 1s estremely gratefu! to Inger Hansen, the Privacy Commissioner andbhcr
Secretariat for extending their cooperation without which this perhaps coulq not hase fc;:n
corr;‘pleted However, the responsibility for the views eapressed in the paper 1 entircly of the
author.

*Canada, Annual Repors, Canadian Human Rights Commussion, Ottawa, Ruman
Rights Commussion Secretariat, 1977-78, p 7
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privacy commisstoner (PC). Inger Hansen assumed her office on Octobet 1,
1977.2 But her office could actually commence its work only fiom Maich |,
1978, that 1s, the date of promulgation of part 1V of the Act

In this paper we intend to critically examine the various provisions
contained in part IV of the Act with special reference to how they have
hindered or helped Canadian citizens and iesidents 1 the protection of their
personal privacy, and gainimg access 1o personal information. Additionally,
we also intend to examine the role of the PC during the last ycar and a
half, agamst thc ombudsman rhetoric of ‘peoples’ defender’.

As fa1 as the methodology cmployed by us for collecting our data is
concerned, we may divide 1t into two parts. First, asizcable part of it has
been collected [rom the secondary source, namcly, the documents of the
PC’s sceietariat; second, for collecting first hand mformation tegarding the
social profile of the PC’s clients, we had designed a mini-questionnatre.
Owing to the dual constraints of time and financial resources we decided
to pick up a small sample of one hundred cases chosen on a random
basts The sample thus chosen constituted nearly 12 per cent of the
total complainants to the PC. The questionnaircs were mailed to our
1espondents directly by the PC’s secretartat The i1cspondents weie
also requested to retuin their duly filled responses to the PC’s secrctariat
in order to assure them about the privacy of their responses. The
questionnaires were mailed to respondents i the first weck of July
1979, and all the responses ieceived fiom them by the end of third
week of August, 1979, werc processed The response rate was as low as
41 per cent We, therefore, realise that no sound geneialisations can possibly
be made on the basis of such a small number of responses but we do beliecve
that they are not without value As they aic indicative of certain trends, we
may gamnfully use them for the purpose of accomplishing our linuted objective
of completing this paper.

Having stated our main objectives and methodology, we intend to examine

certain gencral provisions of the Act which have a bearing upon the position
of the PC.

GENERAL PROVISIONS OF THE ACT EXAMINED

As pomnted out above, the Act prescribes that “The Minister of Justice,
on the recommendation of the Chief Comnussioner of the Canadian Human
Rights Commission established by Section 21, shall designate a member
of that Commussion to act as Privacy Commussioner (Section 57) ” Needless
to add that the above provision of the Act enabling thc Minister of Justice to
name the PC goes very much against the concept of an ombudsmanhke

2Annual Report, op cit, p 15.
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mnstitution as a representative of legislature.3 In our opinion, it further
compromises with the principle of independence of a grievance-handling
mechanism, such as the office of the PC, from the executtve. We, therefore,
believe that for ensuring the independence of the PC from the executive, not
only 1n the spirit but also in the letter of law, 1t would be much better to amend
the above section along the following lines “The Speaker of the House of
Commons, on the recommendation of the Chief Commissioner of the
Canadian Human Rights Commission . shall designate a full-time member
of the HRC to act as Privacy Commissioner.”# As far as the tenure is concern-
ed, a PC shall hold office for a term not exceeding seven years, in case the
incumbent happens to be a full-time member of the Commission, and not
exceeding three years, in case he 1s drawn from amongst its part-time
members The present incumbent however being a full-time member she
cnjoys a seven-year term [(Section 21(3)] In regard to the tenure of office
of the members of the Commission, the Act further provides that *each
member of the Commission holds office during good behaviour but may be
1emoved at any time by the Governor 1n Council on address of the Senate
and House of Commons [(Section 21(4)] However, a member of the Commis-
ston 1s eligible for reappointment in the same or another capacity for an
unhmited number of terms [(Section 21(5)}

The generality of the following provisions of the Act further restricts
the independence of the Commission as well as the PC, and mars their
impartial image in the eyes of a common man The first provision which says
“Each full-time membe1 of the Commussion 1s entitled to be paid a salary to be
fixed by the Governor in Council” virtually provides the executive with a
carte blanche to fix the salaries of the members and vary them according to
their sweet will, from time to time In this behalf therefore we wish to suggest
that the above provision contained in Section 24(1) of the Act must be amend-
ed to read. “Fach full-time member of the Commission is entitled to be paid
salary to be fixed by the Parliament, from time to time ”

According to the second provision hampering the mdependence of the
entire Commission as well as the PC, “Such officers and employees as are
necessary for the proper conduct of the work of the Commission shall be
appointed 1n accordance with the Public Service Employment Act” {Section
26(1)] This provision in effect implies that whenever the commussion necds
a new post, it must approach the Treasury Board for final approval The
following facts, drawn from the first report of the Commisston, clearly

3For a discusston of the concept of ombudsman sce* G B. Sharma, “The Office of the
Ombudsman in Nova Scofia Province. A Conceptual-Empirical Analysis”, Jndan Joursnl
of Public Admunistration, Vol. XX1V, No 4,1978,pp 1100-1129.

4The addition of the word ‘full-time’ 1s very essential 1 our view because the present
provision of the Act leaves a good deal of possibility of the appointment of a part-time
member as the PC
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indicate as to how the above provision helps the executive temper with the
independence of the commisston. The report says:

By a decision of the Treasury Board, the Canadian Human Rights
Commission has been allocated $ 3,000,000 for fiscal year 1978/79 and
106 positions represented by 84 stafl years. Both the amount of moncy
and allocation of staff years are considerably less than we 1equested....
Adcquate classtfication of positions 1s a continung battle and, although
we are satisfied with many levels, our operative positions are classified
at a lower level than we believe appropriate to their role.s

Another provision of the Act lays down that “The Commission may make
by-laws for the conduct of its affarrs .. [Section 29(1)]. Strangely, however,
the autonomy granted to the commussion by the above provision 1s completely
taken away by a subsequent provision contained in the same section. The
subsequent section says: “However, no by-laws made . .shall have effect
unless approved by the Treasury Board” [Section 29(2)].

Last but not the least, the following proviston, perhaps, goes the longest
way 1n tarnishing the image of the commission and the PC as the independent
defenders of the peovles’ information rights against the exccutive. The
provision 1n question reads:

The full-time members of the Commission are deemed to be persons
employed in the Public Service for the purposes of the Public Seivice
Superannuation Act and to be employed 1n the public service of Canada
for the purposes of the Government Employees Compensation Act
and any regulation made under section 7 of the Aeronautics Act
(Section 20).

How can an mstitution, whose personnel’s entire terms and conditions of
employment are controlled and governed by the executive to this catent,
afford to act independently of it? And even if it really does, what is the
guarantee that a man in the street would believe it to be true. In regard
to such grievance handling mechamsms 1t 1s not only sufficient to ensure
their independence 1n spirit but also in the letter of the law This, un-
fortunately, has not been done 1n regard to the Canadian Human Rights
Commission and the office of the PC

Having examined the foreging provisions of the Act which have significant
implications for the status and the role of the PC, we intend to examine the

provisions contained in part IV of the Act which 1s our main concern n
this paper

SAnnual Report, op cit | p 8
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PART 1V OF THE ACT EXAMINED

Before we take up a discusston of the various important sections contained
in part IV of the Act, 1t may be useful to make two preliminary remarks.
First, part IV of the Act deals with ‘federal information banks’. It places
obligations on departments and agencies that hold federal information banks
and 1t gives right of access and correction to individuals with regard to
mformation held about them in those banks. A federal information bank
has been defined as a store of records that contams personal information
about identifiable individuals, and that 1s used for an admmistrative purpose
Second, with the enforcement of part IV of the Act, Canadian citizens and
legal residents are, for the first time, guaranteed the 11ght of access to personal
information about them held by the federal government departments and
agenctes, as well as control of the use to which this information 1s put and
1ts accuracy.

According to the Act there shall be a mister incharge of federal informa-
tion banks, who shall cause to be published on a periodic basis, a publication
setting forth the name or identification of each information bank, the type of
records stored therein, the derivative uses of those records and such other
information as is prescribed by the regulations. It 1s also the responsibility of
the minister designated incharge of the federal information to ensure that the
federal information bank index so prepared 1s made available throughout
Canada 1in a manner commensurate with the principle that every individual
is entitled to reasonable access to it so as to be able to know its contents
[(Section 51(1)(2)] Accordingly, the minister incharge of the Treasury Board
has been designated as the munister responsible for the preparation and
publication of the fedeiral information bank index An index of federal
information banks the first in the series, was released by the muinister on
March 1, 1978 It presented a complete inventory of all personal information
banks held by the federal government--both internal files on government
employees and information banks relating to the public at large. The publi-
cation lists all the federal information banks that are held by 89 federal
departments and non-commercial agencies spectfically mentioned in the
schedule to the Act.

The index has been organised by departments and agencies Each section
relating to a department or agency begins with a short description of the
responsibilities and activities of that department, especially as they relate
to personal information. This short introduction 1s followed by a detailed
description of every information bank.

Each intormation bank 1s identified by a umque number, a title, a short
description of contents and a list of dertvative and non-derivative uses of the
information contained therein. Derivative uses are defined to be those for
which the information was compiled, whereas non-derivative uses for
admrnistrative puiposes, must be authorised by law or clse, agreed to by



1050 G.B. Sharma

the individuals themselves.

The index publication is available in post offices across Canada, together
with record access forms to provide thc initial means of access Some
agencies have also arranged to display the index on their premises While the
law allows for the curtailment of full description of banks on grounds of
national security or defence or certain other grounds, being mentioned below,
all federal information banks must be listed There are to be no secret
banks.

Having dealt with the federal information bank index at such a length
1t might be interesting for us to explore the rights conferred by this Act upon
the individuals.

Rights of Individuals Under Part 1V

The Act gives individuals the right to know if there is any information
about them in a federal information bank listed in the index, to know the
uses made of that information, to examine their records, to request corrections
to their own records where they believe there 1s an error of omission, or to
require a notation to be made to their own record where the department or
agency does not agree that a correction is justified. They also are to be
consulted by the government agency before information provided by the
individuals is used for purposes which are not consistent with the purpose for
which 1t was originally provides [(Section 52(1)(2)]. In practice any individual
seeking access to personal information is required to complete the record
access form which 1s available with the index publication in post offices
A separate form 1s required for tach information bank which the individual
wants to access. The person making the request mails the completed form
to the address for that particular information bank which 1s provided in the
index. The government department/or agency must mail either a copy of the
material on file or information on where the material is available for scrutiny
within 30 days.

Since part IV of the Act is concerned with the protection of privacy,
it is felt necessary to balance the ease with which persons can gain access to
their own files with safeguards to protect sensitive personal information from
being made available to unauthorised indrviduals. Thus, where a file is
sensitive, suitable identification of the requestor is required. Where it is very
sensitive, involving criminal records, for example, the person making the
request may be asked to come in person to look at the material If a person
lives in Calgary and the file requested by him isin Ottawa, the department in
question will make arrangements to have the material sent to either its own
Calgary office, if there is one, or to the Calgary office of another department
with whom it has an agreement for assistance in such cases.

Administration of Part IV
As far as the admunistration of part IV of the Act is concerned it may be
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pointed out that the ministers of government institutions that hold federal
information banks are responsible for its implementation and coordination
in the departments and agencies they have responstbility for. They are respon-
sible for the approval of exemptions and reccive reports of investigation from
the PC and take the appropriate action, .

Besides, each depattment and agency has appointed a privacy coordinator
whose task 1t 1s to ensure that the provisions of part IV of the Act are known
and are being observed throughout the department or agency

However, the responsibility for the overall administration and coordina-
tion of part IV of the Act is that of the Treasury Board WNot only is the
Treasury Board responsible for the index publication as pointed out above,
1t 1s also responsible for prepatng guidelines and procedure manuals for the
implementation of part IV of the Act.

The Treasury Board 1s further 1esponsible fo1 the cooidination of the
federal information banks Since all collection of personal mformation
implies some 1ntrusion on individual privacy, the Act requires new controls
for the governmentwide review of all use that 1s being made of existing infor-
mation banks containing personal information, as well as special procedures
for approval of new or modified banks. The purpose of these new controls
Is to elimmate unnecessary collection and ensure additional protection of
personal information. In due course, procedures are intended to be established
to implemeut these controls and to eliminate, for example, unnecessary
duplication of information demands upon individuals by different govern-
ment agencies Unlike the other provisions of the Act, the coordination
function applies to all personal mmformation, whether it applies to statistical
purpose or decisions related to individuals. Forms used for collecting infor-
mation from individuals have got to be registered. Simmlarly, individuals
must also be informed of the purpose for which information is being collected
1n relation to the published index.

In case, however, any individual has any difficulty 1n enjoying the informa-
tion rights conferred on him by part 1V of the Act (and referred to above),

he or she can approach the PC for the redress of a grievance or for necessary
help

THE OFFICE OF THE PC

Section 58 of the Act constitutes one of the most significant provisions
contained 1n part IV It deals with the functions, procedure and powers of
mvestigation of complaints conferred upon the PC. Hence a detailed exami-
nation of this sections seems to be appropriate on our part.

The Functions of the PC
The PCshall receive, investigate and repor
who allege that they are not being accorde

t on complaints from imdividuals
d the right to which they are
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entitled under this pait in relation to personal information concerning them
that 1s 1ccorded in a federal mformation bank [(Scction 58(1)]. Nothing
however shall prevent the PC from receiving such complaints and investigat-
ing them as aic submuttcd not by an aggrieved individual but by a person
authorised by him to act on his behalf [(Sub-section (2)]. In regard to the
manner of conducting investigations, it has been laid down that cvery investi-
gation by the PC shall be conducted in private [(Sub-section (3)]. It has
been further specified that while conducting aninvestigation it is not necessary
for the PC to hold any hearing and no person is as of right entitled to be
heard by the PC. But if at any time during the course of an investigation 1t
appears to the PC that there may be sufficient grounds for making a report
or tecommendation that may adversely affect any person or any govern-
ment institution, the PC, before completing an investigation, shall
ensuie that reasonablec measures have been taken to give that person or
institution full and ample opportunity to answer any adverse allegation or

criticism and to be assisted and represcnted by counsel for that purpose
[(Sub-section (4)]

The Powers of the PC

The PC has, 1n relation to the carrying out of an investigation, the powers
of a human rights tribunal under part III¢ and, 1n addition to thosc powers,
may, subject to certain limitations as the Governor in Counctl 1n the mnterest
of national defence and security may prescribe, enter any premises occupicd
by any government nstitution concerned in the investigation and carry out
theremn such imquiries as the comnussioner sees fit [Sub-section (5)].

Unfortunately, however, the PC’s role in regard to investigation
of complaints is largely restricted and madc dependent upon the discretion
of the appropriate minister in relation to a government institution by Section
54 of the Act Although the existence of all government information banks
must be made known, the Act provides ministers of the crown with the
discretion to refuse access to a record contamned in an information bank

or a certain part of such record when, in their opinion. the record contains
information which, 1f made known:

—might be injurious to international relations, national defence or
security or federal provincial relations;

—would disclose a confidence of the Queen’s Piivy Council for Canada;

—would be likely to disclose information obtamed or prepared by

any government nstitution or part of a government institution that
1s an 1nvestigative body

SPowers of human rights tribunals to be appointed by the Human Rights Commission

from time to time have been dealt with under Sections 39 to 46 of the Canadian Human
Rights Act.
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—1n relation to national security

—in the course of investigation pertaining to the detcction or
suppiession of crime generally, or

—in the course of investigations pertaining to the administration
or enforcement of any Act of Parliament;

—might, 1n respect of any idividval under sentence for an offence
agamst any Act of Parliament

—Ilead to a serious disruption of that individual’s institutional,
parole or mandatory supervision programme,

—reveal information originally obtained on a promise of confi-
dentiality, express or implied, or

—result i physical or other harm to that individual or any other
person; '

—might reveal personal information concerning another individual,

—might impede the functioning of a court of law, or quasi-judicial board,
commisston or other tribunal or inquuy estabhished under the Inquiries
Act, or

~—might disclose legal opinions or advice provided to a government
mstitution or privileged communications between a lawyer and clicnt
in a matter of government business [(Section 54 (a)(b)(c) (d) (¢) (1) ()]

The exemptions fiom the access, referred to in the above section, are
undoubtedly capable of rendering the PC substantially effective 1in the
performance of her duties under the Act for the following two reasons First,
the task of prescribing the exemptions from access has been left completely
with the mmisters of the crown Thus, what sort of information would the
PC’s chients have access to, 1s to be decided not by the PC but by the minister
acting in his discretion Second, the Iist of exemptions 1s not only longish
but also fairly vague and ambiguous Nowhere 1n the Act have the terms,
‘national security’, ‘international relations’, etc., been defined. Consc-
quently, depending upon his judgement a mimster of the ciown may enfold
anything that he wants within the ambit of these ommbus terms and deny
any person a right to personal information. To remedy the provision regarding
exemptions we intend to suggest the following First, the discretion to
decide about the exemptions should be vested 1n an independent body like
the Supreme Court of Canada rather than in the appropriate minmister 7

“After a ruling by the House of Lords i 1968 the doctrine of Cronn Proileges has Leen
drastically modified. Under the changed sttuation what information could be withheldin the
Pbublic mterest 1s to be determined by the courts and not by the munister. For recent develop-
{ncnts in regard to admumstrative scerecy in Bratamn Sce: D C Rowat, Admunsstramne Seciec)
in Developed Countries, New York, Columbia Unnersity Press, 1978, Essay on U K. by
RE. Wraith, pp 183-210
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Second, the omnibus terms such as national defence should be clearly
defined 1n the Act through an amendment Unless this is done, the Act in
general, and part IV in particular, shall hardly be of much avail to the people

If a person who 1ntends to utthse the services of the PC 1s lucky enough
to cross the hurdles posed by these exemptions, the PC might be able to
investigate his o1 her complaint(s). After the conclusion of an investigation,
however, if the PC finds that the complainant is not being accorded a right
to which he or she 1s entitled under this part in relation to personal informa-
tion concerning him recorded in a federal information bank, the PC shall
provide to the appropriate minister in relation to the government institution
that has control of that information bank a repor t containing®

—the findings of the investigation and any rccommendations that the
PC considers appropriate; and

—where appropriate, a request that, within a specified time therem,
notice be given to the PC of any aclion taken or proposed to be taken
to implement the 1tecommendations contamed in the report or reasons
why no such action has been or 1s proposed {o be taken [(Scction 59(1)].

At the same time, not to let the complamnant guessing as to what 1s
happening to his complainant, the PC 1s also obhiged to repoit to the
complainant, or to a peison authorised by the complainant to act on his
behalf, the findings of the investigation of a complaint But in a situation
wheie a notice has been requested of action taken or proposed to be taken in
relation to recommendations of the PC, arsing out of the complaint,
no such 1epoit shall be made by the PC until the expiration of the time within
which that notice 1s to be given to her (Sub-section (2)] But in a situation
where a notice has been requested of action taken or proposed to be taken in
relation to recommendations of the PC and no such notice is received within
the time specified for 1t, or the action described 1n the notice 1s inadequate or
mappropriate or will not be taken 1n a reasonable time, the PC shall so
advise the complamant and may include 1n the report such comments on the
matter as she thinks fit [(Sub-section (2 1) 1.

The PC shall, within five months after the end of each year, and such
other times as aie appropriate, transmit to the Manister of Justice a report
on the activities of the office since the date of last such 1eport. And the
Minister shall cause each such report to be laid befoie parliament within
fifteen days after i1ts receipt or, if parliament 1s not in session, on any of
the first fifteen days after the commencement of 1its sitting. In any report
subnutted by the PC to parhament, the PC shall take every precaution to
avoid revealing personal information and any matter which might relate to

any of the exempted items mentioned by us above [(Section 60(1)(2)].

A discussion of some of the general provisions as well as the provistons
contained 1n part 1V of the Act above shows that they create quite a weak
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institution, that is, the office of the PC, for the protection of peoples’ infor-
mation rights. What kind of impact does it have on the performance of the
role of the PCis a question worth looking into. This is what is being attempted
below,

THE PC AS AN INFORMATION OMBUDSMAN

Although one may not quite agree with the applicability of the ombudsman
concept to the position of the PC, some of the provisions of the Act hike
removal by'the Governor m Council on an address of the two Houses of
Parliament, do bestow upon it the semblance of a specialised ombudsman.
We are, therefore, convinced that it would be really worthwhile to eaxamine
the rolc of the PC in the hght of the ombudsman rhetoric

Most of the rhetoric about the need for an ombudsman 1s 1ather vaguc
about the kinds of matters citizens or people would Iike to bring to him.
But that rhetoric’s dominant theme 1s that he 1s a ‘peoples’ protector’ aganst
the depredations of government. By virtue of its universal accessibility and
expertise 1n public administration, the ombudsman 1s able to provide spcedy
justice to the citizens against public administration withoutany cxtra cost
to them. No doubt, this vague rhetoric of ombudsman as the ‘pcoples’
defender’ becomes still less intelligible when the scope of an ombudsmanlike
official 1s confined to a specialised arca. Nevertheless, 1t pethaps constitutes
the only logical criterion for analysing the role of the PCin a critical mannci.
For a detailed cxamination of the PC’s role in the light of the thetoric of the
‘peoples’ defender’ one must try to seek answers to the following questions:
‘How many people make use of the services provided by the PC and 1n what
manner? ‘How many of those who approach the PC for help are finally
helped by her and in what manner? ‘Who seeks her help? ‘What scctions
or regions of the Canadian society do PC’s chients come?’

WHO AVAILS OF THE PC’S SERVICES?

In order to examine the questions raised above let us have a look at the
nature and volume of work handled by the PC since the inception of her
office An exanunation of this issueis necessary because, ‘what if Canada
had a PC and nobody ever utilised her services? Fortunately enough,

that eventuality never arose 1n relation to the office of the PC Requests b,y
people for mformation had begun pourmg 1n four months before the PC 5
office commenced 1ts functions Simuilarly, complaints had also started flowing
m within one month of the mauguration of the PC’s office. Tablc 1({\) slua»})‘s
the total number of requests received by or in behalf of the PC duting M“\”f
1978 to July, 1979. The Table indicates that whereas the numbet ot f ethm‘
received from the people varied between a minimum of 10t # \\\'l‘\:\‘\\\““l“'
127 during 1978. the
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report were 57 to 76. In overall terms, whereas 611 requests were received by
or 1 behalf of the PC in 1978 the corresponding number for six months
of 1979 was 391. On an average, a large number of requests per month were
recerved during 1979. Likewise, Table 1(B) shows that during the first nine
months of 1978 a comparatively larger number of complaints were submitted
to the PC by her clients than those during the subsequent seven months of
1979. The range of complaints showed a distinctively downward trend during
1979 1n comparison with that of the year 1978. In overall terms, a total of
576 complaints were submitted to the PC during 1978 and 216 during 1979.
A comparison of Table 1(A) and 1(B) indicates an 1nteresting trend in
regard to the ratio between the requests and complaints recerved by the PC
The data ostensibly give the impression as if there 1s an inveise relationship
between the number of requests and complaints received by the PC during
the years 1978 and 1979. When the number of monthly requests recetved by
the PC happens to be high, as was the case in 1978, the numbe: of complaints
goes down. Conversely, when the number of requests goes down 1n 1979 the
number of complaints goes up

Unfortunately, however, we are hardly in a position to offer any satis-
factory explanation either in regard to the trend referred to above or the
monthly fluctuations in the number of requests, on the one hand, and the
number of complaimnts, on the other. Similarly, we also do not have any
scientific criterion or criteria for judgmg whether the average level of
complaints and requests submitted to the PC during the period under report
1s high or low Nevertheless, looking to the experiences of other countries

Tase 1A REQUESTS RECEIVED BY THE PC DURING APRIL 1978 TO

JULY 1979
Month - 1978 1979
No No.
January 10 71
February 19 63
March 127 57
April 101 62
May ’ 55 76
June 70 62
July 55 N.A
August 30 NA
September 43 NA
October 31 —_
November 43 —
December 27 —_
Yearly Total 611 391
X 51 65
Grand Total 1,002

Source* Information Supplied by the Seci etariat of the Privacy Comnussioner, Ottawa.
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during the initial years of the implementation of their general ombudsman
plans and those of the provincial and other ombudsman plans in Canada,
the average number of complamts and requests received by the PC appears
quite lugh. Such an assertion on our part seems to be appiopriate and justi-
fiable, especially 1n view of the restricted and specialised jurisdiction of the
PCS?

TapLt 1B COMPLAINTS REGISTERED BY THE PC DURING APRIL 1978 TO

JULY 1979
1978 1979

—A— — ot -
Month No. Month No
April 54 January 61
May 72 February 38
June 114 March 32
July 93 April 12
August 94 May 32
September 38 June 19
QOctober 33 July 22
November 47 August NA
December 3t September NA
Yearly Total 576 216
X 64 ' 39
Grand Total 792

Source Asn Table1A

We nught further add that the act of approaching an agency like the PC,
on the pait of a person, for help 1s a demand behaviour. Hill was perhaps the
first social scientist who attempted to develop a classification scheme fo1 the
categorisation of demand behaviour such as the act of complaming Accord-
mg to him, complaints, especially to an ombudsman, may be classified into
two broad categories: the ‘offensive’ complaints and the ‘defensive’ comp-
lamts If the complainant wishes either to extiact somethimg from the depart-
ment or to criticise an action or the quality of an action 1t has taken, his
complamt takes the form of an offensive demand But 1f he simply wishes to
defend or protect himself against an action or contemplated action by the
bureaucracy and lodges a complaint, his complaint 1s of a defensive nature
After a considerable amount of thinking we reached the conclusion that the
classification—*defensive’ and ‘offensive’ complaints—could be gainfully
employed by us for analysing the role of the PC 1n the light of the ombudsman
rhetoric Wath this intention, we thought that we could treat the complaints
submitted by the PC’s clients as the ‘offensive’ complaints and the requests

8For one such provincial esperience ¢f Sharma, op af ,p. 1119



1058 G.B. Sharma

for information as the ‘defensive’ complaints. If the rhetoric of ‘peoples’
defender’ is to hold, a vast majority of complaints submitted to the PC must
be of a defensive nature rather than of being offensive. The last 10ws of
Tables 1(A) and 1(B) respectively show that this was exactly the case. On the
basis of thesc facts therefore we could argue that the PC has really been acting
as the ‘peoples’ defender’. Her role, so far, hasclearly been that ofthe per-
sonal information ombudsman of Canada.

The foregoing facts however tell us little about the actual number of
complaints redressed by the PC and the final consequences of the latter’s
action in regard to thosc complaints A cursory look at the data depicted 1n
Table 2 gives us the answer to the question raised above. It shows that a
vast majority of complaints remain pending during the month of their
submission or may be even longer. The percentage of complaints that has
remained pending during the month of their submission ranges from a
minimum of 66.6 to a maximum of 100. Necedless to add that the percentage
of complaints in which either a satisfactory explanation or other necessary
assistance has been given to the complamant is extremely low. By and large,
cqually low has been the percentage of cases in which a final resolution of the
complaint has taken place or proven justified within the same month. But
the clement of delay hardly has anything to do with the cfficiency of the PC
or her secretariat. It is in fact to a very large extent 1nbuilt in the Weberian
concept of burcaucracy as well as in the provisions of the Act itself.
Section 59(2), referred to above, piovides sufficient opportunity to the
Canadian burcaucracy for delaying their response to the queries received
from the PC. The net result thercfore is that prompt remedial action by the
PC takes place in a marginally small number of cases. The delay on the
part of the PC in the disposal of pcoples’ gricvances might have been the
main cause of the lower number of complaints to her during 1979.

Having looked at the numbers of requests and complaints submitted to,
and the manner in which they were disposed of by the PC, it seems logical to
ask. *Which agencies o1 organisations of Canadian public admunistiation
have been the targets of larger number of complaints and why?’

THE MAJOR TARGETS OF COMPLAINTS

During the period—April, 1978 to July, 1979 (both months inclusive),
not all of the within-junisdiction or scheduled agencies have been the targets
of complant by the PC's clients. Of the 89 scheduled agencies? of the federal
gosernmment only 34 were actually complained agamst. And out of thesc 34
& vast majority, that is, 24 agencies, accounted for less than ten complaints
cach during the entire peniod, We, therefore, arbitrarily decided to treat these

*Ihcozagercing

Lase beer referred to as the scheduled agencies because of their speaific
sehedule 1o the Human Rights Act.
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24 agencies as minor targets of complaint and the remaining ten as the
majior.

Table 3 summarises the entire position regarding the number of complaints
accounted for by each one of the ten principal targets of complaints. It is
absolutely clear from the data that the Canadian Penitentiary Service account-
ed for the highest percentage of complaints not onlv among the principal
targets of complaints but, also, in overall terms. The Royal Canadian Mount-
ed Police accounted for the second highest number of complaints, that is,
over 10 per cent. On the whole the ten agencies accounted for 703 complaints
or 83.7 per cent of the total complaints submitted to the PC during this
period. The remaining 24 agencies accounted only for the remaining 11.3

er cent complaints. Thesz facts therefore provide clear guidance to the
Treasury Board (the principal administrative agency responsible for the
implementation of part IV of the Act) as to where it should concentrate
its main efiorts for achieving substantial results in regard to the freedom of
information rights of the pzople.

TarLe3 MAJOR TARGETS OF COMPLAINTS TO THE PCBY RANK ORDER
DURING APRIL 1978 TO JULY 1979

Agency-Name NNo. of Complaints Per cent Complainis
Canadian Penitentiary Senvice 465 65.1
Royal Capadian Mounted Police 72 10 2
Dept. of National Defence 38 5.4
Canadian Employment & Ins Comm. 37 5.2
National Parole Board 27 3.8
Public Service Commission 15 2.1
Dept. of National Revenue(Tax.) 13 1.8
Dept. of Veterans Affairs 13 1.8
Dept. of National Health & Welfare 12 1.7
Dept. of National Justice 11 1.5
Total N 703

Percentaee of Grand Totzal of Comrplaints (88.7)

SourcCE- Asin Table 1A.

COMPLAINTS AXND INSTITUTIONAL CLASSIFICATION

In order to understand why certain types of agencies (like the one referred
to above) are targets of greater complaints than others, it might be hypothe-
sised that the organisations or agencies that come into more direct contact
with the public are normally likely to be subject to greater complaints by
people than others which come into less direct contact.*® It may be further

. 1"1-421'1’:1' B. Hill. The Model Ombudsman: Institutionalizing New Zealand’s New Democrat
ing Experiment, Princeton, N.J., Princeton University Press, 1976, p. 79.
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hypothesised that even among the agencies coming into more frequent
contact the ones charged with ‘secretive-regulatory’ kind of work, e g , police,
taxation, correctional services, etc , are likely to surpass others belonging even
to the same catggory. While studying the ‘client-public agency’ relationship
Hill developed a threefold typology: the ‘client-serving’ organisations, the
‘chient-attending’ organisations and the ‘non-client-oriented’ organisations **
It might be quite appropriate for us to employ the same typology for examin-
1ng the ‘client-agency’ relationship in the context of the role of the PC. While
doing so, “in more specific terms, we could hypothesise that the ‘client-attend-
ing’ mnstitutions would account for the largest number of complaints because
of the often aversive nature of their contacts with the citizens, that ‘client-
serving” would be the second and that non-client oriented would rarely
offend the public 7’12
For examuning the aforementioned specific hypothesis we classified the 30
federal agencies complained agamnst by the PC’s clients (according to the
predomimant nature of their responsibilities) mnto the three categories The
agencies belonging to each one of these categories together with the number
of complaints against each one of them are shown 1 Table 4 As predicted,
fewer—74 or 9.6 per cent—complaints wete filed against non-client-oriented
agencies even though that classification included exactly the same number of
agencies as did the other two The distribution of the remainder complamts
among the ten client-serving and the ten chient-attending agencies also fulfilled
our expectations Whereas the client-serving agencies accounted for 105 or
13.7 per cent complaints, the chient-attending, 588 or 76 6 per cent, of the
total number of 767 purposively sampled complamts In overall terms, the
thirty sampled agencies accounted for neaily 96 8 per cent of the total number
of 792 complaints submitted to the PC during the period under report Hence,
this aspect of our analysis of the facts also substantiates the role of the PCas
the personal imformation ombudsman.
Nevertheless, our examination of the PC’s role would remain mcomplete

unless we deal with the most significant aspect of 1t, that 1s, “Who complains
to the PC and why?”

WHO COMPLAINS AND WHY

Now since we know how many requests and complamts are submitted
to the PC and against which agencies are these complaints directed, we must
proceed to examine the question—‘who uses her office ?” The two 1ssues—how
many complaints are submitted and against whom-—are mterrelated. The
one cannot be properly and fully examined and interpreted without taking
into account the other In order to make the theoretical focus of our paper

11For a rationale underlying this classification see Larry & Hill, op. aif, pp 89-90
BIhid . p 91,
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rather explicit, 1t might be argued that the PC’s clients (7 e., her complainants)
are involved 1n a pattern of consumption of ‘politco-legal’ services which
could be labelled as demand behaviour Because they essentially define
the PC’s nstitutional parameters, 1dentifying the clients is of crucial
importance. Whom we would expect to complain to the PC actually depends
upon our perception of what 1t means to complain All that we could be
cocksure about the complamnants is that they were themselves unable to, or,
mcapable of, reckonmg with the adminmistration Hence they wished a
‘trouble-shooter’, that is, the PC to come to their rescue Such a behaviour of
complaining on their part may be subjected to two divergent interpretations
1n this particular context* (f) complamning to the PC 1s an act of assertion of
one’s fundamental human °‘right to know’—that except for jurisdictional
barriers to access, her clients should represent a fair cross-section of the
Canadian populace; or (i) complamning to the PC 1s a deviant act—hence
her clients are most likely to be unrepresentative of various sections of the
Canadian society We intend to explore below, which one of the two mter-
pretations fits the PC’s role more appropriately

Interms of the complainants’ barriers to access to the PC these are relative-
ly greater To begin with, the very specialised and statutorily restricted juris-
diction of the PC may be recalled The long list of exceptions prescribed
under Section 54 of the Act (and reproduced above?, really makes the services
of the PC hughly inaccessible for a person. In this behalf, we are quite inclined
to fully agree with Ged Baldwin’s view that:

But for the ingenuity and boldness shown by Inger Hansen, the present
mcumbent to the office of the PC, part IV of the Human Rights Act
would not have been worth a damn It would have been absolutely useless
and unwoikable 3

Thus, 1f somebody 1s able to utilise the services of the PC despite these
rather extensive exemptions provided for 1n the Act, he or she should congratu-
late Inger Hansen and one’s good luck.

Then, there are further barriers to access to PC in terms of the federal
juusdiction as well as the territorial jurisdiction Only federal agencies
specifically mentioned 1n the schedule to the Act may be complained against
But even m regard to these agencies, their offices located outside the territorial
Jurisdiction of the Canadian State cannot be complained against.

Nevertheless, the most common barrier—a wrtten and duly signed
complamt—does not apply in regard to the mode of complamt adopted by the

13These views were expressed by Ged Baldwin (a PC M P, and a renowned champion
of the freedom of information and protection of personal privacy in Canada), at a seaunar on
frecdom of information orgamsed by the Department of Political Science, Carleton University,
Ottawa, and the Access at the Carleton Umiversity, in November, 1978 The author partici-
pated in the seminar as a rapporteur.
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PC The PC accepts even telephonic, telegraphic and verbal complaints. At
times anonymous complaints arc also accepted by the PC so as to relieve a
complamant from the fear of possible repiisal or retiibution by an admini-
strative authority.

The barrier or citizenship or a landed-immigrant status which the Canadian
bureaucracy secemsto apply mitualistically in almost all situations is also not
applicable in regard to the complaints procedure adopted by the PC. All
persons who have lawfully entered Canada may complain to the PC. Further,
no fee whatsoever is charged by the PC from her complainants.

In sum, therefore, we could say that what makes the PC’s se1vices most
inaccessible is basically the wide and vague exemptions provided for under
Section 54 of the Act Given the necessary will on the part of a person, except
for the above section, no serious hurdle stands 1n lus way towards submission
of a complaint to the PC.

Hence, given the above jurisdictional and statutory impediments involved
1n complaining to the PC, we intend to find out what kind of complainants—
deviant or representative—docs such an arrangement produce.

THE PC’S CLIENTS. A PROFILE

The following account regarding the social profile of the PC’s clients is
intended to answer the question whether the act of complaining to the PCis an
act of assertion of one’s rights or a deviant act pursued by a handful of
unrepresentative Canadians

First of all we intend to find out : fiom which geographic regions of
Canada do the PC’s clients come? Table 5 shows the distribution of the
PC’s clients over the Canadian provinces The facts contained in the table
show that a vast majority of the PC’s clients come from Ontario although
various other provinces are also represented , that in spite of the high popula-
tion, residents of Quebec are represented in very small number. The two

TABLE 5 PROVINCIAL DISTRIBUTION OF PC’S COMPLAINTS—
APRIL, 1978 TO JULY, 1979

Provincel Ter11tos y No of Complaints Per cent
1. Alberta 2 48
2 Brtish Columbia 5 12.2
3 Manitoba 4 97
4 Nova Scotia 2 48
S. Ontario 22 536
6 Quebec 2 48
7 Saskatechewan 1 24
8 Yukon & NWT. 2 48
9. Missing Values 1 24

__N 41
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provinces, namely, New Brunswick and the Piince Edward Island (PEL), aie
not represented at all among our respondents. However, the relatively higher
percentage of Ontarians among our 1espondents, on the onc hand, and an
cqually lower percentage of Quebecois, on the other may be cxplamed
respectively 1n terms of': (1) a lugher population of Ontario and the location
of the PC’s headquarters in Ottawa; and (2) our inabulity to piepare a French
version of the questionnaire schedule. To a certain extent, the non-representa-
tion of the residents of New Brunswick might also be for the same
reason as that i the case of Quebec. However, the non-representation
of PEL cannot be attiibuted to any other 1eason except to the element of
chance. Nevertheless, 1f we do not take the specific proportions into account,
the facts do indicate that geographically speaking the PC’s chients do come
from all across the country

In regard to the sex of the PC’s clients Table 6 indicates that a vast
majotity of them—385.3 per cent—arc males Women are underrepresented.
Since, however, the Act peimuts an aggrieved person to nominate any one
clse to petition on his or her behalf, we could safely assume that in order to
save their female family members and friends from unnecessary trouble,
many of the PC’s male clients must have in fact represented them.

TasLe 6 PC’S CLIENTS DURING APRIL, 1978 TO JULY, 1979 BY SEX

Sex No Per cent

Male 35 853

Female 6 14 7
Ne= 41

Further, a look at the data contamed in Table 7 shows that, in terms of
their age, the PC’s complanants come from all the four categories, that is,
young, middle-aged, old and very old Although there 1s a predominance of
middlc-aged peisons among the PC’s complamants, other age-groups arc
also represented Especially, persons belonging to the old age group arc also
1cpresented 1s a fairly high proportion among PC’s chients The reasons for the
relative over-representation of the middle and old-age groups are not difficult

TasLe 7 AGE DISTRIBUTION OF THE PC'S COMPLAINANTS

Age-group No. Per ccnt
1 Young (below 25) 4 97
2 Middle-Aged (between 26 and 50) 23 56 1
3. Old (between 51 and 75) 13 31.7
4 Very Old (betwesn 76 and 100) 1 24
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to seek.™ The years of life, between 26 to 75 years of age, perhaps constitute
the period when one 1s more active in one’s capacity as the subject or chent of
administration. Hence people belonging to these two age groups are bound to
come mto greater contact with the admimstration and, consequently, expe-
rience a greater amount of displeasure and discomfort at the hands of the
latter. Logically speaking, therefore, they are likely to dominate the number
of complainants of the PC or any similar authority

In regard to marital status, there 1s a preponderance of married persons
among the PC's clients. The remaining marital status categoiies are also
represented though unmarried persons count for a larger number of them
than the rest. Table 8 depicts the whole picture 1n regard to the representation
of marital status categories among the PC’s clients.

TasLE 8 MARITAL STATUS OF THE PC'S COMPLAINANTS

Status-Category No Per cent
Married 23 56.1
Single 8 20 5
Widowed 2 5.1
Separated 5 12 8
Divorced 3 7.6

N= 41

In a multi-cultural society like Canada, the representation of various
linguistic groups among the PC’s clients also assumes a great deal of impor-
tance. Table 9 shows that so far there has been a predominance of anglo-
phones among the PC’s chients Part of this higher percentage of anglophones
among the PC’s clients might seem to be justified on account of their relative-
Iy higher percentage 1n the total population. But a greater part of this high
peicentage may more appropriately be attributed to our inability to prepare
a French version of the questionnaire and the poor rate of our responses.

TasLe 9 MOTHER TONGUE OF PC’S COMPLAINANTS

Language No. Per cent
English 35 853
French 2 51
Hungarian i 2.4
Ukrantan 1 24
Urdu (Paki) 1 24
Chinese 1 2 4
Ne= 41

1This 15 just an arbitrary classification of age groups. It1s, however, inno way intended
to offend our anonymous respondents some of whom may not quite like this classification
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We assume, a large number of our sampled non-respondents weie from
amongst the Frenchphones. But, in spite of the consiraints under which this
research effort was pursued, Tablc 9 does indicate the fact that the PC’s
respondents came fiom a varied range of linguistic groups

Facts in regard to race/colour of the PC’s clients show that the persons
belongimg to the white race, that is, the caucasians predominate the number of
PC’s clients. They account for ncaily 92.6 per cent of the PC’s clients The
figure seems to be somewhat high cven while compaied with the approximate
proportion of white population 1n Canada In any case, however, three other
races/colour are also represented among the PC’s complainants. Hence,
1gnoring their numbers or, their proportions in the Canadian population, we
could still say that the PC’s clients come fiom different racial/colour gioups.

TanLe 10 RACE/COLOUR OF PC’S COMPLAINANTS

Race[Colour No. Per cent

White/Caucasian 38 92 6

Indo-Pakistant 1 24

Chinese 1 24

Ukranan 1 24
Nz= 41

A probe into the religious affiliations of the PC’s chients reveals that the
Protestants account for the highest percentage of her clients, the Catholics
for the second highest and the atheist for the third. Other religious groups
like the Jewish, Buddhist, etc , are also represented, Table 11 on the whole gives
the impicssion that the PC’s clients come from a fair cioss-section of the
religious groups comprising the Canadian population.

TanLe 11 RELIGIOUS AFFILIATIONS OF THE PC'S COMPLAINANTS

Religion No. Per cent
Protestant 18 44 0
Roman Catholic 9 220
Jewish 2 48
Buddhist 1 24
Anghcan 1 24
Orthodox 1 24
Yoga Karma 1 24
Athesst 8 19 5
N= 41

A greater amount of heterogenetty, however, 1s evidenced by Table 12
depicting educational qualifications of the PC’s complamants. The data 1n
the Table indicate that those having below high school or high school and
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bachelor’s degiec qualifications account for approximately the same percent-
age of the PC’s clients. Besides these, those having a Master’s or Ph.D.
degrees are also represented but their numbers are not very significant. None-
theless, the facts indicate that, in terms of their educational qualifications, the
PC’s clients come from a cross-section of various educational groups or
levels.

TapLe 12 EDUCATIONAL QUALIFICATIONS OF THE PC'S COMPLAINANTS

Qualification Level No. Per cent
Below high school 9 22.0
High school 10 243
Bachelor’s degree 10 24.3
Master’s degree 4 9.7
Ph.D degree 2 48
Others 5 12.2
N= 41

A cursory look at Table 13 shows that, in terms of their income levels,
the PC’s complainants come from a fairly heterogencous section of the
Canadian. The interesting fact that the Table brings out is that thosc
with an annual income of less than § 5,000 and those with an income
between § 21,000 to S 30,000 account for the same proportion of the PC’s
complainants. The remaining imncome categories are also represented among
the PC’s clients.

TapLE 13 INCOME DISTRIBUTION OF THE PC'S COMPLAINANTS

Income-Bracket No. Per cent
Below $ 5,000 p a. 10 24 3
Between $ 6,000 and 10,000 p a 7 17 0
Between $ 11,000 and 20,000 p a. 4 ’ 9.7
Between $ 21,000 and 30,000 p a 10 24.3
Between $ 31,000 and 40,000 p a. 5 122
Above §41,000p a 5 12.2
N=. 41

A further probe into the social position of the PC’s clients revealed that the
‘lesser executive, professional and proprietorial’ class accounted for the
highest proportion among them The class of ‘higher executive, professional
and proprietorial’ class accounted for the second highest number of the PC’s
clients with the skilled workers class coming very close to it. Nevertheless,
all of the remaining professional classes were also represented Table 14(A)
shows the entire picture in regard to status levels of the PC’s complainants.
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TasLe 14A SOCIAL STATUS OF THE PC'S COMPLAINANTS

Position No. Per cent

Higher professional, executive and 7 170
proprictorial class

Lesser, executive, professtonal and 16 39.0
proprietorial class

Clerical 3 7.3

Skilled workers 6 14 6

Semi-skilled workers 4 9.7

Missing values 5 12 2

N= 41

TaBLE 14B PROFESSIONAL AFFILIATIONS OF THE PC'S COMPLAINANTS

Profession No Per cent
Admimistration/Management 10 24 3
Armed Forces 3 73
Computer/Financtal Analyst 4 917
Consultancy 2 48
Engineering 1 24
Law 1 24
Medicie/Psychology/Psychiatry 3 73
Teaching/Rescarch/Student 3 73
Self-Employed 2 48
Retired 3 73
Disabled 2 48
Others 2 4 8
Missing Values 5 12 2

Ne=

N
—

Last but not the least, an examination of the professional affiliations of
the PC’s clients showed that those belonging to the administrative/managenal
professions made the highest use of the service of the PC. Though a fair
cross-section of professional people were represented among the PC’s clients,
their numbers were relatively small

Hence the facts discussed above lend considerable amount of suppoit to
the first hypothesis: that the act of complaining to the PCis an act of assertion
of one’s information rights under part IV of the Act; therefore, the PC’s
clients come from a fairly representative group of the Canadian society.

The entire discussion of the role of PC in the hight of the ombudsman
rhetoric of ‘peoples’ protector’ shows that despite the statutory constraints
imposcd upon the PC by Section 54, the PC has been able to play her role as
the information or privacy ombudsman quite cffectively.

In view of the foregoing discussion of the role of the PC what possible
word of advice do we have for the Canadian people. Should we advise them
to rejoice in the limited success achieved by the PC and therefore sit quict or,
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instcad, caution them to risc to the occasion and take timely action. We
suppose we would prefer to follow the latter coutse than the former in
terms of our advice to our fellow Canadians. The picce of advice we intend to
pass on to Canadians runs somewhat along the following lincs.

The PC Government led by Prime Mmister Clark, being in the first flush
of power, scems to be currently very enthusiasticabout building an open system
of admmustration in Canada. That the law on frcedom of information is
among the highest priorities of the Clark Government is common knowledge
i Canada today. Most likely, a draft Bill on frecdom of information would
be introduced in the very first week of the ensuing Fall 1979 session of the
Canadian parhament The political atmosphere in the country is surcharged
with debates and discussions as to what shape the proposed law on
freedom of mformation should take. In pursuance of their avowed 1ntention
to bring about an open system of admimstration the PC Government have
also of latc pronounced theii ntent to overhaul the Canadian Official-Secrets
Act by the Spring of 1980 s It 1s basically this archaic law based upon the
British Official Secrets Act of 1911 which has served as the Canadian public
servants testament while dealing with the peoples’ requests for information.
Whereas admunistrative practices and court judgements have brought about
substantial changes m the opeiation of the British Official Secrets Act
recently, no efforts whatsoever have been made in Canada to change this
law during the last four decades  Thus the unfortunate combination of public
servants official obligations with what was originally intended to deal with
the problems of espionage has led to prescription of similar legal obligations
upon the public servants and those considered a national sccurity risk.
Needless to add that this ummaginary combination in the official secrets Jaw
has had considerable intimidating effect upon the morale of public servants
while parting with even routine types of information. Besides, to certain
unscrupulous public servants and politicians the secrecy law comes quite
handy to cover up their misdeeds.

Once however this law 1s overhauled, either by way of a clcar definition
of the public servants’ information obligations or its complete separation
fiom the law for controlling espionage, etc ,much of the administrativesecrecy
would perhaps vanish 1n the natural course But, in the mecanwhile, the
important thing for Canadians to remember is that they have to work hard to
ensure that the proposed laws on freedom of information and official
secrecy are* (1) enacted 1n very specific and clear manner; (2) that only
mimimum and unavoidable exemptions are prescribed under them; and
(3) that they are in tune with the requirements of an open system of
administration. But they must not lose any time. In a nutshell, what we
mtend to suggest 1s. Hit the iron when it 1s hot. No sooner these three objec-
tives are achieved, the task of the PC would be automatically smoothened to a

The Globe and Mail, Toronto, Scptember 20, 1979,
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considerablc extent With minor changes 1n the provisions dealing with the
powers and status of the PC, suggested by us above, the PC would be able to
make a much stronger impact upon the functioning of Canadian public
administration

Should however the Canadians wish not to heed our advice, such an
opportunc moment would perhaps never return. With the passage of each day
mn their office both Clark and his colleagues would grow wiser about the
advantages inherent in a closed system of administration and become less
and less averse to such ‘tdiosyncratic’ values as an open system of administra-
tion. The choice 1s entirely of the Canadian people, they may choose whatever
they want. But they must not however forget that if they were to lose this
opportunity, they would have lost it for a long time to come ¢

a

People’s Right to Information

If government 1s to be truly of, by, and for the people, the people
must know 1n detail the activitics of government Nothing so
diminishes democracy as secrecy. Self-government, the maximum
participation of the citizenry 1n affairs of state, 1s meamingful only
with an informed public How can we govern ourselves if we know
not how we govern? Never was 1t more important than in our times
of mass society, when government affects each individual 1n so many
ways, that the right of the people to know the actions of their govern-
ment be secure

—Foreword, The Limited States, Attorney General’s
Memorandum on the Public Information Section of
the Admunstrative Procedure Act, 1966

18In India, after the defeat of Mrs Indira Gandhi and her Congress Party in the national
election of March, 1977, the then Janata Party led by Shr1 Morani Desar also started
functioning with an equal amount of vigour and enthustasm for restoring the crvil liberties
of the people and reforming admunistration However, within less than a year of their expe-
rience 1n office both Desat and his other party colleagues realised that these measures were
no good. It 1s alleged that in regard to cocrcing the Indian press and the media the Janata
leaders did not lag far behind Mrs Gandhi Hence, this advice,



The Open Government and Its Enemies
(With Apologies to Karl Popper)

K. Seshadri

NE OF the essential features of democratic government is the enhighten-
ment of the citizenry which cnables 1t to participate meaningfully in the
political process. Participation could be positive in the sensc of supporting
the government 1 power 1n 1fs actions or negative 1in the non-pejorative
sense of the term, which means protesting and opposing the polices of the
government 1n power. This participation may be at various levels of involve-
ment. But the important thing 1s that the citizenry be well informed 1n order
to make 1ts participation a real input into the system. Hence 1t 1s that there
should be freedom of expression which would include frecdom of the press
and other mass communication media which should become forums for free
expression of views without let or hindrance and without the fear of hearing,
‘the knock at the doors of one’s house in the carly hours of the morning’!
The right to protest against the actions of a government is a fundamental
right and a propei assertion of this right keeps the governments on the demo-
cratic path of not only being responsible but also responsive The concept of
civil disobedience of Henry David Thoreau from whom Gandhi developed
the political movement of civil disobedience is an espression of this right
The political system 1n a democracy works on a delicate balance and seeks
to maintain this balance by acting on the enlightened and informed critictsm.
In order, therefore, to secure meaningful participation of the enlightened
people, they should have access to all that passes in the administration,
as otherwise, they will be reduced to the position of subjects Thomas Jefferson
asserted that people have the right to alter the government which becomes
destructive, ‘alter 1t or abolish 1t” President Wilson went to the extent of
asserting that there should be ‘growlers and kickers’. “We have forgotten
the very principles of our origin”, he said, “if we have foigotten how to
object, how to resist, how to agitate, how to pull down and build up, even to
the extent of revolutionary practices, 1f 1t be necessary to readjust matters’.
T am deliberately quoting these two leaders and not any revolutionary leader
only to emphasise the importance of dissent for the proper functioning of
political leadership.

For all these declarations, 1n actual practice, governments seek to cleverly
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conceal what transpires, and give out only such information as is good in the
‘public interest’ to be revealed The questions that are pertinent here are:
(1) What is public interest? Who 1s to decide what is in the publc interest and
what is against 1t? () How to prevent the lurking danger of tyranny that
thrives under secrecy? (i) If the objective 1s to have informed citizenry, how
canthat beachieved without giving 1t accessto all the transactions thatthe
big government does 1n 1ts name? If certain types of information are made
available to the public at large. how to prevent the damage that might be
caused to public tranquillity and national security? Before answering these
questions, 1t 1s worthwhile to ponder over the dialectic of the coexistence of
information exploston of the modern days and the non-availability of strategic
and sensitive information.

In the following lines we shall deal with the factors that have led to this
paradox.

THE THEORY OF SEPARATION OF POWERS

This theory came 1n the wake of democracy so as to enable the different
sections to act as check against each other’s powers In a multi-class society
this guaranteed the equal repiesentation in the sharing of power to every
class Montesquien felt that the concentration of the powers of law-making
and law-enforcing and law-interpreting 1n the hands of one person or a group
of persons, either elected or nominated, would be the very definition
of tyranny In operational terms this theory requires certain sequence 1n the
functioning of governments—that 1s, the legislaturc as the representative of
the people at large should first debate and the debate should be an open
debate. After fully debating any question, by a majority, 1t should pass the
legislation which the executive has to then translate into action and submit
itself to the judicial review 1n case there 1s a charge of excess or any other type
of arbitrariness 1n so translating the will of the legislature This has eroded.
Executives have become powerful and very often bypass the legislature.

POLICY-MAKING

The orthodox separation of powers 1s impossible and every student of
political science knows how these three wings keep transgressing and poaching
mto the realms of the other. But the most important thing here 1s
the ascendency of policy over legislation. This alters the old order of prece-
dence. The executive lays down the policy 1n the administrative corridors
and goes ahead pursuing this policy and, in course of time, seeks the ratifica-
tion of the legislature for the action already launched. If 1t fails to obtain the
legislative approval it quuts, but this 1s rare, because of the functioning of the
political parties. Mostly policies are decided upon elsewhere and they arc
very often ritualistically placed before the legislatures for this ex post facto
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approval. The reason for this development is the complicated and highly
specialised knowledge that is required to do the business of government in
the modern days.

In the US, there has been an allegation that the executive has been success-
ful in circumventing the provisions of the constitution, as stated in Article 2,
Sec. 2 wherein the Scnate is given the power of veto over commitments made
to another country by virtuc of treaty that it may enterinto. The exccutive
enters into what is called the ‘exccutive agreement’ which does not have any
constitutional sanction, As an ecxample of the proliferation of these exceutive
agrecments may be mentioned the following facts. In 1920 the US had entered
into 25 treaties and only 9 eaccutive agrecements, But by 1968 it concluded 16
treaties and 266 exccutive agreements. By the end of 1971, it had a total of
947 treatics and 4,359 eaecutive agreements.

The plea is that disclosures of certain actions of the exccutive would be
prejudicial to the security of the state.

SCIENTIFIC AND TECHNOLOGICAL REVOLUTION

Policy-making today even in a less advanced country cannot but be influ-
enced by the advances in scicnce and technology. The legislators are gencrally
lay men who do not understand the complexitics of the modern days and to
go back to the days of Montesquicu is a far cry. Let me quote Robert A, Dahl.

It may have been realistic for Rousscau or Jefferson or the framers but
it would be profoundly unrealistic today to expect citizens, or cven highly
educated oncs, to have enoughtechnical knowledge. Think of the complex-
1ties of current policy decisions: breeder reactor, B-1, Trident, Middle
East, catalytic converter, inflation-uncmployment tradc-offs, rate of
increase 1n money supply, costs and administrative problems of alternate
health care arrangements, SST, Amtrack, limitations on artificial losscs,
outer continental shelf.... Most of the time—all of us are ordinary
citizens without a great deal of technical knowledge about matters like
these.”

One wonders whether many of our legislators have heard of some of these
things. Modern governments cannot be run on emotional shouting regarding
the mtroduction of Hind:i terminology in the armed forces while the more
important technical problems of defence stare usin the face nor can populistic
rabble-rousers on cow slaughter or some such slogans take the society forward
and assure better living to 1ts pcople. One should think several times before

IRobert A. Dahl, “On Removing Certain Impediments to Democracy in the United
States™, Political Science Quarterly, Spring, 1977,
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is that normally it 1s at one’s petil that any serious political lcader can ignore
their warning or refuse their encouragement and administer without
consulting them. This 1s the era of ‘administrative state’, to put it in.a
nutshell.

Saying this does not mean that the administrators always can have their
way merely because they have the records, precedents and the specialised
knowledge with them coupled with an espu it de corps. Max Weber did not
say anything like that though many would attiibute this to him. Mrs. Gandhi
1n our country in the i1ecent times showed how fragile this bureaucratic
neutrality and fortitude can be if only proper rewards and punishments are
exhibited in the show-case. The various chief ministers i1n many States are
doing this with impunity An atmosphere of fear and nervousness pervades
and this takes the shape of civil service neutrality—with a vengeance.

Administration gives a cover to governmental actions since what transpites
i the dark corridors of the bureaucracy normally 1s not made public. While
decisions of a political nature are public decisions, the deliberations 1n the
bureaucracy are generally ‘confidential’ or ‘secret’ or ‘top secret’, and so on
The civil servant 1s covered with an anonymity clause and the public have

therefore no access to what transpires in their deliberations and what sort
of ‘note’ they put up for the consideration of the political leader in the govern-
ment There 1s also no knowing whether the note that 1s put up 1s not put up
after a considerable arm twisting by the political boss on promise of reward.

Thus the administration affords a cover to the policy maker from the
prying eyes of the public cuitic. By a sleight of hand, as it were, all political
decisions are converted into administrative decisions and thus rendered
mnvisible to the public gaze As Karl Mannheim said, the fundamental tendency
of all bureaucratic thought is to turn all problems of politics into problems
of administration 2 Then they get converted into management issues

Once a thing becomes administrative then the need for making 1t an open
1ssue 1s overcome and the accessibility to the public 1s dependent upon the
officials’ whim Quuite usually, information 1s, ‘classified’ thus foreclosing any
attempt at public examination.

The difficulty 1n clogging the legitimate channels through which informa-
tion has to flow normally 1s thatit findsillegitimate channels to flow. Informa-

tion 1s ike liquuds, that 1s, you cannot suppress it There 1s a Pascal’s law of
information! It will pass as rumour which 1n the long run defeats the very
purpose for which information was suppressed This was very clearly witness-
ed during Mrs. Gandhir’s emergency regime, when through the dracoman
press restrictions normal flow of informaton was choked and rumours did
the havoc In the political system the feedback mechanism has to be well

olled so that administration can act in a way forestalling a potential
danger. - '

+

2Karl Mannhem, Ideology and Utopia, 1952, p. 105.
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PLEA OF SECURITY

In the name of defence or mamntenance of public order, many a time
administration keeps the public anway from various types of information.
It is not in the public interest that pubhc should know about some of the
happenings lest such knowledge should jcopaidise national security or
domestic peace.

It is generally agreed that certain types of defence information, both
during a period of national emergency and even in normal periods cannot be
divulged to the public. For example, like our Official Sccrets Act of 1923
(updated to April 1974), every country has similar Acts to deal with defence
secrets. As the report of the Press Law Enquiry Comnuttee of 1948 (para 64)

says:

It is a well recogmised principle that matters, which must remain sccret
in the interest of the state, should not be allowed to be disclosed and this
limitation of the right of freccdom of expression has been aceepted i the
United Nations Conference on Freedom of Information and the Press.

Though a cursory reading of the Official Secrets Act of 1923 as amended
m 1953 would reveal that it deals with espionage and punishment for it,
there is a blanket clause in section V which brings wrongful communication
within the mischief of the Act. All official information can be deemed as
*wrongful’ if so required by the eaccutive, bent on punishing etther the press
or the individual who exposes anything that happens in government that the
government itself does not reveal Thus cven trivial and unimportant things
can be marked sceret—as onc may find many circulars 1n the innocuous
Mmustry of Food and Agriculture. for instance. Onc can understand sccrets
that pertain to defence or public safety during genuine emergency. In a
democracy people have a right to know and the press has a right to expose
the musdeeds of the government. The professional honour of a paper 1s
dependent on 1ts capacity to expose sccrets if such exposure 1s m public
mterest and 1t is the fundamental right of a'citizen to know what his represen-
tatives are doing in his name. A well-informed citizenry 1s a guarantee against
authoritariamism and corruption. As things are, what 1s happenng 1n the
country 1s that the unimaginative burcaucrat and the corrupt politician
are reaping the benefits of the Act which 1s unchallenged by the public or the
press that has been bought over. Even the parliament 1s kept in the dark
The Official Secrets Act read together with the service conduct rules complete
the circle by which any divulgence of information to the public becomes an
offence punishable in the courts of law.
Nobody would deny that the safety of the country ought to get precedence
over an individual’s nght to know what happens 1n the portals of the secre-
tariats. Every piece of information, by the ingenuity of the administrative
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interpretation, can become a security issue without its being even remotely
connected to safety. Thus the citizen can have no access to any information
except as permitted by the whim of the official concerned.

Let us see the cases of UK and the US in this regard. The first Official
Secrets Act in UK was passed in 1889 which made it an offence to communi-
cate information obtained by virtue of one’s position as a civil servant. Again
an Act to re-enact the Official Secret Act, 1889, with ‘amendments’ was passed
in 1911 and another much more strict Act was passed in 1920. Though
ostensibly these Acts were for the purpose of ensuring national security,
in practice they were used against matters which could not be construed as
espionage or violations of national security. A hangman named Pierrepoint
was not permitted to publish his memoirs under threat of attracting the
provisions of the Act! (Pakistan would for i1ts own reasons may not permit
the memoirs of Tara Masih*, or his father would not have been permitted to
publish his memoirs in which Bhagat Singh would figure). As alleged by Cecil
H. King, the proprietor of Daily Mirror, these Acts are used to protect the
reputations of the mmisters (if they have any, that is) and, above all, of
civil servants. One cannot accuse a civil servant and prove the charge because
of the fact that one cannot get access to the document to deny it, though one
has seen it and a minister may deny its existence.

Profumo of Christene Keeler fame issued to the Sunday Pictorial
which was to serialise the memoirs of Keeler, a ‘D’ notice through the inter-
vention of the head of the security service which in war time was used to
forbidding publication in a newspaper anything that is calculated to foment
opposition to the prosecution of the war effort.

By the Public Records Acts, for instance, documents are open for
scholars for study after thirty years. Even there, some documents can be
excluded.

The government and the senior members of the opposition are agreed on
one thing: that the less the public knows about the process of decision-
making the better. Whether this is understandable confusion of what is
politically and administratively convenient with what is in the public
interest may well be asked. One consequence of this, among many, is
that the Brntish citizen has less protection when decisions affecting his
private rights are made than in many western countries.3

The words ‘security’ and ‘public safety’ are hard to define and their
definition is always tilted in favour of the government which, as and when
challenged, comes out with its own ingenious interpretations and in so doing
not only denies the citizen his right to knowledge but covers up many an

*Tara Masih was the professional hangman who hanged Mr Bhutto and was paid
Rs, 25. His father hanged Bhagat Singh.
Harry Street, Freedom, the Indwidual and the Law, Penguin Books, 1967, p. 232.
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illegality or immorality or irregularity of the minister or civil servant.

Contrasted to this, in the US there is an incessant war, as it were, between
the public and the press on the one hand and the government on the other,
for a wider dissemination of information and nothing Iike secrecy 1s generally
acceptable unless certain conditions are fulfilled. We shall rapidly gothrough
the process by which this confrontation takes place. It 1s interesting to see
the way the press and the public1n US played their part in making the govern-
ment an open government.

The constitution was concerved in the US on the basis of freedom of
speech, press, and assembly.

The first amendment to the constitution prohibits any law from abridging
the freedom of speech or press.

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof, or abridging the freedom of speech;
or of the press; or the right of the people peaceably to assemble, and to
petitition the government for a redress of grievance.

This amendment 1s quoted because 1ts scope was stretched and the whole
edifice of the constitutional right of the people to know and the press’s right
to publish, was built.

From ths it follows thatif the people have a right to know they cannot be
denied mnformation that would enable them to participate and make the
government responsibe to the public demands. It 1s a mandate that the
government 1s a government of the governed and therefore the constitutional
system requires that the people be adequately and honestly informed.

If this means the government must, by and large, be conducted 1n a gold-
fish bowl, so be 1t, for 1n no other way can 1t retain the consent of the
governed. The first amendment was conceived as a basic safeguard of the
public’s right to know as well as the press’s right to publish. Without the
first amendment—indeed the whole Bill of Rights? we all know our
Constitution would not have been adopted.+

* From 1950s mvestigative work was going on, which resulted in ‘significant amount of
information wital to the discharge of. constitutional responsibihities’ being released.
“Twelve years of solid investigative achievement were climaxed by the enactment by
Congress of the ‘Freedom of Information Act’ (5 U.S C. 552) which became effective on
July 4, 1967. The legislation has helped to open the doors of the bureaucracy to permit
greater freedom of access to non-exempt types of information 1n countless numbers of cases
over the past four years”.

Sub-commuttee of the Commttee on Government Operations, House of Representatives,
Ninety-second Congress, June 23, 24 and 25, 1971, pp. 3, 4.

4Hearmgs before a Sub-Commuttee of the Committee on Government Operations,
House of Representatives, U.S., June 23, 24, 25, 1971, p. 10,
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The Freedom of Information Act of 1966 (P1 89-487) lays down that
all government papers, opinions,1ecords. policy statcments and staff-manuals
are to be made available upon request unless they were covered by onc or
more of the following nine exemptions.

1. Specfically required by the executive order to be kept secret in the
interests of national defence o1 foreign policy.

2 Related solely to the internal personnel rules and practices of the

agency.

Specifically exempted from disclosure by statute.

4. Trade secrets and commercial or financial information obtained from
a person and privileged or confidential.

5. Inter-agency or intra-agency memorandums or letters which would
not be available by law to a party other than an agency in litigation
with the agency.

6. Personnel and medical files and similar files and disclosures of which
would constitute a clearly unwarranted invasion of personal privacy.

7. Investigatory files compiled for law enforcement purposes except to
the extent available by law to a party other than an agency.

8. Contained in or related to examination, operating, or condition reports
prepared by, on behalf of, or for the use of an agency responsible for
the regulation or supervision of financial institutions, or

9. Geological and geophysical mnformation and data, including maps,
concerming wells.

w

The 1974 Amendment to the Act refers agencies to expedite release of
information, facilitates citizen’s access to courts to compel disclosures, and
empowers judges to determine the propriety of any exeniption.

An individual can take the matter to a court 1f the government refuses to
disclose the sought information and the burden of proving that the
sought information comes within the nine exemptions will be on the
government.

In spite of these expiess provisions, there were complaints that a good
deal of foot-dragging by bureaucracy, delay, excessive fee for data, cumber-
some legal remedies, lack of involvement 1n decision making on request for
data by public information officers, etc , were being practised.

The problem of classification of documents has been, therefore, rather
thorny since the basis for classification and the criteria for the different
gradations Iike confidential, secret and top secret, and then the declassification
or downgrading, have been on the anvil for quite some time A panel chaired
by the Assistant Attorney General, Willlam Rehnquist, was appointed to go
mto the question on classification and declassification of documents
January, 1971.



The Open Government and its Enemies 1091

EXPOSURE OF THE PENTAGON PAPERS

As1s common knowledge now, the whole 1ssue of secrecy in government
blew up with the publication of the so-called Pentagon Papers by the New
York Tunes of the June 13, 1971 and serialised it on June 14 and the 15
when the Justice Department obtained a temporary court order restraining
its further publication

This study was comnussioned by Robeit S. McNamara, now of the
World Bank, then Secretary of Defence. W W Rostow, McNamara and
Geneiral Westmooreland were closely connected with Vietham misadventure
during Lyndon B. Johnson’s period and the Pentagon Papers were commis-
sioned by McNamara to study the policy decisions that dragged US into the
Vietham war.

Since 1 the US the newspapermen act much more dynamically and
independently than their counterparts in India, whose integiity was on trial
during the short period of emergency, there 1s always an attempt to dig out
more and more 1nformation and place 1t before the public even at great
personal risk. These Papers leaked out and the New York Times began
serialising them The first one was on the Gulf of Tonkin incident and 1t bore
the classification ‘top secret’ It concerned the period 1968. As stated earlier,
there was a court order restramning further serialisation.

Pentagon 1ssued a statement on June 14 saying that it was concerned as
it was a disclosure of a highly classified information affecting national security.
In fact it *violated security’.

A couple of hours before the publication on June 14, the Attoiney-General
John Mitchell telegraphically informed the New Yoirk Tunes not to publish
the news since it would cause ‘irreparable injury to the defence interests’ of the
US. It also attracted the provisions of the Espionage Law. (One wonders
what the Indian editors would have done under the circumstances assuming
that they could lay their hands on such information!)

The New York Tmmes refused to oblige the Attorney-General saying. “It
15 1n the interests of the people of the country to be informed of the material
contained in this series of articles.”

Their attorney aigued before the US District Judge that the order of
prohibition by the couit was ‘a classic case of censorship’ which 1s forbidden
by the first amendment, which guarantees freedom of the press

“A newspapei exists to publish, not to submut its publishing schedule to
the US Government”, argued Alexander M. Bickel, the attorncy for the
Times. In the Supreme Court six judges held in favour of the New York Tunes
and three gave a dissenting verdict. Willilam O. Douglas eapressing the majo-
rity opmion said. “Secrecy in government is fundamentally anti-democratic,
perpetuating bureaucratic errors”,

The Republican Representative Paul V. McClosky said that the “issuc
of truthfulness 1in government is a problem as serious as that of ending the
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war itself”.

(Withholding the truth from the people cost both Profumo in England
and later Nixon in US their position and prestige while withholding truth
seems to be the only way to keep one’s position, whatever the prestige, in
India). Perhaps Lyndon B. Johnson’s lament was right:

My problem is not with the Bureaucracy with a capital B, but with a few
self-satisfied bureaucrats in the Defence Department who thought they
knew what was going on better than the President. I barely knew or saw
them yet there they were disagrecing with my policy and leaking materials
to the presss.

Michael Harrington, an academician and Congressman gave his testimony
to the aforesaid committee, which is worth quoting in this context to highlight
the administrative subterfuges that enable them to convert insignificant
things into matters of vital importance for national security and close it to
the public.

To put it in another way, Congress is no longer an equal partner in the
American democratic process on par with the executive and the judiciary.
Instead, we have become political eunuchs in matters of foreign policy and
defence.

Merely by classifying whatever it chooses, the administration can
bar a Congressman from taking an active role in his constitutionally
granted powers. .

The public action of the Pentagon study has been a great service, but
these mistakes never should have been allowed to proliferate. History
1s fine but, 1f a mistake has been made, the discovery of that mistake 2 or
3 years later offers the country little solace. The mistakes have been
made in Vietnam and they cannot be undone. But had we the benefits of
all the information perhaps minds may have changed earlier. That is a
speculation, but there could have been fewer deaths—both American
deaths and Vietnamese deaths....6

In 1972 President Nixon 1ssued an Executive Order 11652 cutting the
number of departments and personnel with power to classify ‘top secret’
requiring the department to show why a declassification would damage
the country.

The final victory for a free press and citizen was the amendment to the
Freedom of Information Act of 1974 (PL 89-487) which required the federal
government and 1ts agencies to make available to citizens on request all

5Dori§ Kearns, Lyndon Johnson and the American Dream, New York, 1976, p. 299.
®Hearings, op. cit., p. 227.
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documents and records except those Talling into cottain catoporios which, hy
statute or trade or finaneial, porsonal, privaey considergtions, s vempt,
Court was given the power to go behind the *elassitiod” stamp vn infbomaton
sought by a citizen under the taw, The Congress passed this lopistation over
riding the veto eacrcised by Prosident Fond,

Still there is always the lurking corner for the exceutive to Wde el and
carry on its activitics without refevence to the Clonpress, and withholding
certain type of information from the citizen, But sinee both the eitfzoney and
the press are vigilant, it is hard to conceive the possibility off the axgontiva
riding roughshod over the Coungress as it did elimatieally duing tha tiwe of
Nixon culminating in the Watcrpate episade,

All this docs not mean that nefurions acts are not performmd by eorfaln
agencics in the US. The CIA, the Pentagon, the UBL are all the tie
involved in some act of destabilising some state or the other or ohinining
information about individuals, tapping telephonic conversatlons, ofo, 1
activities in Chile were brought to light in the Sennte heminga nn(h'r the
chairmanship of Sen, Frank Chuich,

In 1975, the Senate Commitice on Intellipence was Inventfnting the elinepe
of murder of Patrice Lumumbn of Conpn by the CIA, An ofiicer of' (he
agency named Bronson Tweedy was interropnied since he was the elifef of
the African division’s agency for clandestine service, The oflicer, of conpse,
suffered from amnesia and his memory had (o he nasisted by the produetiop
of cables he had sent {0 Leopaldville, Another officer ndmbtted thaf he vk
asked by the agency to mwder Lumumbn, There i no accountahility 1o
anyone by either the CIA or the FBI in thadr secreey of opuration, 1 Is »
paradox of the western administiation that while demnnds Ty gentey
openness in government in pursuance of an open society keep on being mnde,
clandestine activitics also keep up thels pace at the same e, 'Shis in ol
be cited as a defence of the nenselesy secrecy that shrouds pdmbnintrtive
orders in this country, The burcaucrat in Indin seems (o (ol prde fnmnl T
everything look confidential and he be Jooked ap 0 as the cisfoding of thew
treasures, which would prove in many cases {9 he just jupl §f orpowal 10
public scrutiny,
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on tap more than ever before and their actions have to be scrutinised by the
democratic processes. This would be possible not by appeals to populistic
slogan mongeting but by the participation of various organisations of profes-
sional men and other intermediaries 1n the various levels of decision-making
which 1s done in public, excepting in the cases of national security or commu-
nal harmony. Even 1n such cases judicious divulgence of information is more
likely to yield positive results than a total blackout. As mentioned earlier
such secrecy will only breed suspicion and rumours.

Access to public information regarding actions of public men 1 their
public role would tone up the morality in public life, especially of those 1n the
bureaucracy wheie they enjoy the fruits of anonymity. If informed citizenry
is the sme quanon of a democracy it must be told more than what the
government hands out to the effete press.

It is less the content than the administration of security regulations that
endangers public information The security officer has stiong incentives
to over-classify. At officers’ training schools, indoctrination emphasises
secrecy and not disclosure. On duty, an office1r soon learns that 1t 1s safer
to forestall criticism by stamping a document ‘secret’ than by taking the
risks mvolved in leaving off the stamp.”

If public information dries up, suspicions increase, the citizens start thinking
they are made victims of propaganda, and finally they cease to be participating
citizens. The 1ll effects of such a state of affaus are experienced belatedly,
but terribly To quote the U.S columnist Walter Cronkite:

The people of a democracy must demand access for the press to their own
mstitutions and records, and elected officials.. for they have a critical
need to know. That 1s particularly true today, when acts and decisions
of government can affect not only the welfare of mullions across the
country and around the world . but the welfare and options of the
future as well.

The democracy that permits its own elected or appointed officials to
tell the people, 1 effect, that they have no right to know what goes on
1 pubhc mstitutions, 1s a democracy flirting with disaster.®

O

"Harold D Laswek, “The Threat of the Garrison State”, in Robert B, Dishman (ed ),
The State of the Union, New York, 1965, p 523

8Walter Cronkite, ““Is the Free Press in America under Attack”, Vital Speeches of the Day,
March 15, 1979,



Official Secrets and Freedom of Information
in India

M. Chalapathi Rau

EMOCRACY, IT has been said, cxposes 1ts sores, while autocracy
whitens 1ts sepulchres. Whether under democracy or autocracy, a
substratum of administrative secrecy 1s essential This has been so 1n all
countries and 1n all conditions. There 1s, however, a difference: under auto-
cracy, the administration uses secretiveness and censorship as weapons and
does not allow what 1s known as a free press, 1f 1t does allow a press Under
democracy, conditions are not ideal, unless 1t 1s an 1deal democracy, but
the political climate 1s different and the conditions of public life are liberal
Freedom of expression 1s relatively greater Democracy too differs from
country to country. The publication of the Pentagon Papers and the exposure
of Watergate by Washington Post reporters could have been possible only
1n the United States.

India, following the British principle that the Iiberty of the journalist and
the press 1s no greater, 1f no less, than that of the average citizen, based her
Official Secrets Act, 1923, on the British Act of 1911, based on earlier Acts
This Act does not exhaust all the usual methods of administrative secrecy,
1t deals only with the more serious aspects of the vital interests of the state
It 1s generally recognised that highly secret information about vital interests
of the state must not be allowed to be disclosed and thus limitation on the
right of freedom of speech and expression was recognised both by the United
Nations Council on Freedom of Information and by the Council of
Europe.

The Indian press has not claimed any night to publish information likely
to be useful to the enemy m times of war or confidential government 1nfor-
mation hikely to imperil public safety 1n times of emergency It would not,
however, accept the claim that any circular or note or instruction becomes a
prohibited secret because i1t 1s marked ‘secret’ or ‘confidential’ The press
has claimed the right to publish confidential government information
when its publication 1s 1n the public interest and the two basic limitations
do not apply It is a matter of professional honour and distinction for a
newspaper to expose secret moves when public interest justifies such exposure
There could be no claim for protection on public grounds for such
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papers as the Halleth Circular or the Puckle Letter of the days of the British
Government. The press has also protested against the lack of clear and
precise definition of ‘official secrets’ as far asit concerns publication.

The Press Laws Enquiry Committee held that the necessity of guarding
state secrets was not confined to an emergency and that it was not practicable
to define which confidential information should be published in the interest
of the public and without prejudice to the interests of the state. The First
Press Commission did not suggest any changes in the law because of the
reasonable manner in which the Act had been administered, though it agreed
with the contention that merely because a circular 1s marked secret or confi-
dential, it should not attract the provisions of the Act, if its publication
1s in the interest of the public.

ADMINISTRATIVE SECRECY

This is a timid approach The need for administrative secrecy cannot be
denied, but the interests of the public must be paramount in a democracy
and the U.S. approach to the problem has been more positive. The basic
principle is freedom of information, not admimistrative secrecy, public
interest and not the passing whims of a party administration. Where the
government, usually belonging to a party, can be distinguished from the
administration, it has a right to preserve some vital secrets, not what it
considers to be secrets but what public opinion and the supreme legislature
of the nation consider to be secret.

For instance, cabinet proceedings and decisions belong to a distinct
category. In West Germany, 1n spite of the hangover of the way Hitler
perverted the Weimar constitution, freedom of information has been reserved
with sanctity 1n the constitution of the new Federal Republic. It has been so
also 1n other continental countries. This 1s the modern trend in most modern
countries.

In India, the operative section of the Official Secrets Act is based on
Section 2 of the British Act, which 1s considered out of date. It was passed
agamst the background of fears of German espionage None of the sections
of this Act was subjected to detailed discussion or scrutiny. There have been
reconsiderations and moves for liberalisation on the basis of the Franks
and other reports The Indian Act stands where 1t was. It would be unfair to
keep 1t as 1t 1s when the British Act 1s sought to be revised and when it is
known that, while British statutes have been copied, British practice has
not been. An open government means the public’s right to information,
and there is a rising demand for openness of government, which means
that mumisters and civil servants should accept as a matter of course that they

must give full reasons for their decisions and must provide all relevant infor-
mation about policies and proposals,
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FREEDOM OF INFORMATION ACT

It 1s in the United States more than in any other country that openness
of government is accepted at least in theory. The basis of the Freedom of
Information Act, 1966, is that a democracy works best when the people have
all the information that the security of the nation permits and that there
should be no secrecy around decistons which can be revealed without injury
to the public interest.

The citizen’s view of the U S Government has been summarised as : The
people to a far greater extent than their leaders regard government secrecy
as a prime obstacle to responsiveness. But both agree that openness and
honesty 1n officials are a prerequisite to successful contacts between the
leaders and the led.

Justices Stewart and White wrote in the Pentagon Papers case: It is
elementary that the successful conduct of international diplomacy and
maintenance of an effective national defence require both confidentiality and
secrecy. Other nations can hardly deal with this nation in an atmosphere of
mutual trust unless they can be assured that their confidence will be kept.

PRIVACY OR PUBLIC DISCOURSE

In the words of a constitutional authority on the disorderly relationship
between media and government: If we ordered it, we would have to sacrifice
one of two contending values, privacy or public discourse, which are ulti-
mately 1rreconcilable. It is the content that serves the interest of society as a
whole.

The authors of the Freedom of Information Act clearly recognised that
much foreign policy information which genuinely requires protection for a
time in the public mnterest is not susceptible of precise definition In enacting
the law, the Congress left 1t to the chief executive, as the official primarily
responsible for the day-to-day conduct of foreign affairs, to determine by
executive order what matters are ‘specifically required .. . to be kept secret
in the interest of the national defence or foreign policy.’

The three classification categories were defined as extending to those
matters whose unauthorised disclosure ‘could reasonably be expected to
cause exceptionally grave damage’ (top secret), ‘serious damage’ (secret)
or ‘damage to national security’ (confidential) Since then there have been
guidelines, declassification programmes, an effort at an effective information
system and reform about policy and procedures An effort has been made
also to substitute a single definition, secret defence data, for the three exist-
ing classification categories Congressional oversight has been always
favoured.

The right of access to, mspection of, or copying of public records appears
to depend largely on the provisions of a particular statute but there is no
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general rule about public records and there are exceptions. There are sccret
or privileged matters. Mandamus is an appropriate remedy to enforce a right
to inspect and copy public records. The Freedom of Information Act was
passed to eliminate much of the vagueness of the old law and to strengthen
1ts disclosure requirements Its purpose was to provide a true federal public
records statute by requiring the availability, to any member of the public,
of all the executive branch records described in its requirements except those
within some stated exemptions, The Act makes disclosure the general rule
and permits only information specifically exempted to be withheld. Disclosure
requirements are to be construed broadly, exemptions narrowly.

CENSORSHIP

There were earlier cases of censorship, passive or active. Alexander the
Great invented postal censorship for his troops in the fourth century B.C.
By his present name the censor dates back to ancient Rome. The two-men
office of censorship was created in 443 B.C , entrusted with the responsibility
of presiding over the census, involving not only the registration of citizens
but an estimate of the duties each mdividual owed to the state. The scope
of the office increased considerably in course of time, the censors determined
the composition of the Roman Senate and propounded the moral code by
which the population should abide In Europe the 1dea of censorship was
firmly established by the end of the Middle Ages. In the English-speaking
world the first resounding blow agamst censorship was struck by Milton 1n
his Areopagitica The United States had her bill of rights only after the
American Revolution In the two world wars, the democratic world had to
accept censorship. To the hangover of the two world wars, India had
to add the imposition of foreign autocratic rule .

After independence, India had to fight some defensive wars, and the
Defence of India Rules were at work After the Chinese attack of 1962
and the failures of the Indian military machine, the Henderson Brooke report
was kept a great secret, and 1n spite of a trickle of military memours, the
fartures have not been sufficiently discussed Censorship laws, while obviously
meant for protection of military secrets, have a way of slipping over into the
field of opinion. ‘Information of value to the enemy’ 1s an elastic phrase.
A democracy may need more criticism 1n a time of war than 1n normal times.
The ‘shell scandal’ in the World War I, thanks to the enterprise of war
correspondents like Col Repington, saved England from near defeat.
Even military secrets can be predicted by voluntary agreement more than by
censorship laws But voluntary censorship also may be unworkable Public
relations and propaganda may help, but a way out 1s a kind of mutuality

between the government and the press.

The emergency was a great strarn not only on freedom of the press but on
the relations between the government and the press. Large areas of the
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press were needlessly suspect and treated as hostile The cooperation of
only the flattering and servile part of the press was sought. To the vagaries
of censorship were added the vagaries of ministerial and departmental
leadership. The remedies against this kind of situation are under theconsidera-
tion of the Second Press Commission

Without a war or an emergency, the conflict between the admimstration
and public interest, or 1n its most vociferous form, the press, does not cease to
exiét But 1t need not be a constant war, if the two sides understand their
respective roles in a democratic set-up. The public official does not share,
like the press, intimate experience of the public’s mood. The press is publicity
and lives 1n the now hackneyed phrase by disclosures. It 1s not necessary for
it to share the government’s responsibilities in a narrow sense, it has its own
responsibilities to the public. The public official has to work within a carefully
marked preserve; he spurns or should spurn publicity The same aim of good
government and the differences in technique produces conflicts, but these are
not rival but complementary processes

It 1s necessary for the administration to understand and accept that,
apart from freedom of speech and expression, a free press 1s a prerequisite
i ademocratic set-up Governmentis by debate The administration has to be
carried on in the full glare of publicity The bureaucracy can afford and 1s
expected to be responsive to criticism. The public official must be 1n the
mood to understand the needs of democracy, the need for information, the
need for public discussion, the need for the searchlight of pubhcity. In these
days when governments seem to derive support for their arbitrariness direct
from the people, they cannot object to the press deriving support from the
same source and performing its functions without regard for the feelings
of the rules The press may not be what 1t should be, but till 1t undergoes
transformation, 1t cannot abdicate its functions The present unsatisfactory
state of public relations in this country has not helped tolessen the irritability
of government or the peevishness of some sections of the press. As a part
of the administration, government information services can be more effec-
tive 1n case they understand the role of the press, which includes access
to alternative souices of information It 1s possible to check and recheck
information from parallel sources The need 1s for more and more informa-
tion. Few press conferences unfortunately serve this purpose The importance
of communicativeness lies not 1n submitting to unnecessary or unwholesome
prodding but 1n accepting the democratic need for correct information.

The right of fair comment has not been sufficiently understood by the
public official and Iimits to 1t have not been understood by the press. The
public official 1s entitled to fair play but not more than that In Kelly vs
Sherlock (1866), 1t was declared.

A clergyman withhis flock, an admiral with his fleet, a general with his
army and a judge with his jury are all subjects of public discussion.
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Whoever fills public position renders himsclf open thereto. He must
accept it as a necessary, though unplcasant, appendage to his office.

Lord Chief Justice Cockburn, in an carlier judgement in the casc of
Seymour V. Butterworth (1962), had said:

Those who fill a public position must not be too thin skinned in
reference to comments made upon them. It would often happen that
observations would be made upon publicmen, which they knew from the
bottom of their hearts were undescrved and unjust; yet they must bear
them and submit to be misunderstood for a time because all knew that
this criticism of the press was the best certainty for the proper discharge
of public duties.

India cannot lag behind other democratic countries. This is no time to
think of official secrets, ill-defined and arbitrarily enforced. It is time to
think of a positive approach according to needs of freedom of information
and accept the concept of open government with access for the public
and the press to all kinds of information, including files, records and other
documents.

a

Open Government

No statute or simple set of decisions will alter generations of
received tradition. The new tradition of open government will emerge
only through the practice of open government itself. The adjustment
of the political sub-culture of the Public Service will inevitably
be gradual. The very questioning of every example of secrecy is the
essential beginning of such a process of change. The cumulative
experience of ministers accepting the irrelevance of traditional concepts
of responsibility; the exercise by public servants of whatever rights
to freedom of speech may be recognised; the continual pressure
parliamentary review of official secrecy; the use that may be made
of whatever rights of access to information that may be created;
the cumulative impact of the release of information which has tradi-
tionally been withheld; the effect on the public service of more rigid
procedural requirements for classification—it is through processes
such as these that a new tradition of open government will emerge.

—J.J. SPIGELMAN,
Secrecy: Political and Censorship in Australia,
1973



Secrecy in Government in India

Shriram Maheshwari

LL GOVERNMENTS have been practising studied concealment of

information from the people, although the degree, extent and nature of
such reticence would necessarily vary both synchronically and diachronically
Yet it is only recently that a demand for openness in the system of govern-
ance has been made. What is more, this agitation has acquired an almost
international dimension, sweeping across all the democratic countries of the
world. The Vietnamese ‘escalation’ and the various startling disclosures
about it created a valid distrust of the government which was only reinforced
by the exposure of various scandals involving personalities holding or wielding
political power. The debate, understandably, started in the West, and India
could not remain completely untouched. But India has had its own reasons
for feeling concerned over secrecy in government. The country knows too
well—and too bitterly—that only recently the political executive of the land
was mdulging 1n the most reprehensible behaviour, all this rendered possible
by 1ts habit of not letting the people know about 1ts doings The Shah
Commussion of Inquiry (1977-78) has rightly cautioned.

It has been established that more the effort at secrecy the greater the
chances of abuse of authority by the functionaries *

-~

HISTORY OF SECRECY IN INDIA

Seciecy by Persuasion

Secrecy 1 Indian Government has indeed a long history—longer than
in many other countries As early as August 30, 1843 the Central Govern-
ment 1n India 1ssued a notification asking its personnel not to communicate
to the outside world any paper or information in their possession What
was happening at the time was that some civil servants were supplying infor-
mation on matters relating to government to the press, which had begun

1Report of the Shalt Comnussion of Inquiry, Third and Final Report, New Delh,
Controller of Publications, Government of India, 1978, p, 231
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emerging in India around this time—a practice causing occasional embarrass-
ment to the Government. It was precisely this indulgence which was sought
to be curbed by this notification, which read:

Some misconception appearing to exist with respect to the power which
officers of both services (i e., civil and military) have over the documents
and papets which come into their possession officially, the Governor
General in Council deems it expedient to notify that such documents and
papers are in no case to be made public, or communicated to individuals,
without the previous consent of the government to which alone they
belong.?

Four years later, the Government of India felt compelled to reissue the
carhier notification as the practice of purveying governmental information
to the press and to others had not only not subsided but had in the meantime
become more widespread. Some civil servants were even closely connected
with the press in India.

In July 1875 the Central Government laid down detailed instructions
in a bid to regulate the contemporary administrative behaviour 1n relation
to the emerging press in India 3

Under these rules, no public functionary was permitted, without the
previous sanction 1n writing of the government under which he immediately
served, to become the proprietor, either in whole or in part, of any newspaper
or pertodical. It was laid down that such sanction was to be given in the case
of newspapers or publications mainly devoted to the discussion of topics not
of a political character, but such, for instance, as art, science, or literature.
The sanction, moreover, was liable to be withdrawn at the discretion of the
government.

Secondly, public personnel were not absolutely prohibited from contribut-
ing to the press; but the government wanted them to confine themselves
within the limits of temperate and reasonable discussion. They, moreover,
were prohibited from making public, without the previous sanction of the
government, any documents, papers, or information of which they might
have become possessed 1n their official capacity.

Thirdly, 1t was the government that decided, that in case of doubt, whether
any engagement of civil servants with the press was consistent with the
discharge of their duties to their employer.

These orders were widely circulated 1n 1875, but the leakage of happening
within the bureaucracy did not completely stop. This indeed became a cause

of concern for the government. As the business that began to pass through the

*Government of India, Home Department, Public Proceedings, August 1884,
Nos 213-220

3Government of India, Home Department, Public Proceedings, August 1884, Nos.
D 213-220.
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public offices became more 1mportant subsequently the government felt
compelled 1n December 1878

to remind all officers of the government that information received by
them in their official capacity, whether from official sources or otherwise,
which 1s not from 1ts nature obviously intended to be made public, cannot
be treated as 1f it were at their personal disposal.4

Yet the new resolution did not depart from the basic pattern of the earlier
notifications. The Resolution of 1878 did not entirely prohibit the disclosure,
without special authority, of any information received officially. The govern-
ment still preferred to trust the discretion and intelligence of the public
functionaries holding places of trust.

But His Excellency would impress upon all officers the serious responsi-
bility 1nvolved in the exercise of this discretion. Whenever there 1s any
room for doubt as to the right course to pursue, the orders of superior
authority should be obtained before information regarding the public
affairs 1s communicated to any one not officially entitled to receive 1t 3

There was yet another change effected in the seventies. For civil servants
there was mtroduced a special clause in their covenants binding them not to
divulge official secrets 6

So long, secrecy in government was an internal affair of the government
of India In 1884 the Secretary of State for India’? took up the case for
secrecy, and wrote to India to imtiate appropnate action in this direction
He enclosed a copy of the Treasury Minute of 13 March 1884 regarding the
‘premature publication of official documents’ and wanted India to adopt
similar rules The Treasury Minute reminded that

the communications against which these cautions are directed are not
confined to matter still under discussion, but include also the unauthorised
disclosure of matter finally.decided on, but as to which the manner and

SGovernment of India, Home Department, Public Proceedings, January 1879,
Nos 95-96

5Government of India, Home Department, Public Proceedings, January 1879,
Nos. 95-96.

S1bid

In Britam the press had by this time emerged as the fourth estate and there were some
cvil servants who were 1n the habit of communicating governmental information to the
press. To check this practice the Treasury issued a circular 1n June 1873 warning that
‘such breaches of official confidence are offences of the very gravest character which a
public officer can comnut’ and cautioned that those who mdulged 1n such practices were
to be visited with extreme penalty (Government of India, Home Department. Publc
Proceedings, August 1884, No. 214)
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the time of publication may be not less important than the matter itself,
An irregularity of this latter kind would be the unauthorised communica-
tions to the public press of an official document presented, or about
to be presented to Parliament, but not yct actually circulated.®

The government fell in line with the Secretary of State for India’s views,
and on 16 August 1884 issued a circular to this effect.

To sum up, the existing arrangements prohibited making public, without
the pievious sanction of government, of any documents, papers or informa-
tion acquired in an official capacity. Any information received in an official
capacity, whether from official sources or othierwise, not from its nature
obviously intended to be made public, could not be treated as if at the
personal disposal of the recipient. Furthermore, public personnel were
charged to use discretion and intelligence in disclosing information rececived
officially, and, in cases of doubt, to apply to the higher authority.

The weaknesses of these orders and the official circular of 1884 began to
be realised in the next few years. These rules applied to the formal direct and
avowed communication to the press and public official information. None of
these orders, for instance, prohibited “‘the mischief of unguarded oral discus-
sion of pending questions of importance, in the course of which items of
information not designed for publication are allowed to get out.”® This had
to be plugged, and this was done through a resolution issued on 3 June 1885.
This Resolution is important for two reasons. First, 1t consolidated all the
earlier orders and circulars on the subject and thus became a document
which was at once most comprehensive as well as authentic on secrecy in
government, Secondly, 1t was itself marked ‘confidential’, and was speccially
forbidden publication 1n the gazette. Thus sets 1t apart from the earlier orders
which were all published in the gazette.

The introduction 1n 1853 of telegraphic communication n India had the
effect of shattering the country’sisolation. Hitherto, the newspapers published
1n India were neither numerous nor widely circulated. Now, every statement,
however inaccurate or incomplete, could be reported from one end of India
to the other and from India to Europe in the course of a few hours. Journalists
as a class are always interested 1n scraps of official gossip about men and
matters under discussion in the bureaucracy, for all these make juicy stories
for the papers. In India, moreover, public admnistration was the only
mnstitution capable of providing the press with the daily pabulum requisite
for the nourishment of its enterprise and maintenance of its character. The
journalistic pressure on the government was thus immense, which, in the

latter’s eyes, needed to be regulated. This 1t sought to do by the Resolution

N 8Government of India, Home Department, Public Proccedings, August 1884,
o 214

8Government of India, Home Department, Public Proceedings, June 1885, No. 162.
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of 1885. The Resolution said:

No officer of Government not specially authorised 1n that behalf] is at
liberty to communicate to the press, either directly or indirectly, informa-

- tion of which he may become possessed in the course of his official duty.
A similar professional reticence should be exercised by all officers of
Government in their private and unofficial intercourse with non-official
persons, and even with officers of Government belonging to other
Departments.. . When an officer has in the course of his duty become
possessed of special information not yet made public, he should always
be strictly on his guard against the temptation of divulging it, even
to other servants of Government, when these are not officially entitled to
his confidence.... Officers of Government are bound to be asreserved in
respect to all matters that may come within their cognizance during the
discharge of their public duties as lawyers, bankers or other professional
men in regard to the affairs of their clients.?®

While promoting secrecy, the government was also in a way alive to 1ts
responsibility for flow of what 1t considered as legitimate information to
outsiders, especially to the press. It made departmental arrangements for
communicating to the press such information as might unobjectionably be
given. The government had appointed 1 1877 a press commissioner to
haison with the press and through whom official papers or information of
value were given. Lethbridge was the first press commussioner in India.

SECRECY BY STATUTE

It must also be noted that hitherto the disclosure of the confidential
information of government to unauthorised persons was punishable under
the disciplinary rules, but it was not a penal offence as such. It attracted penal
punishment since 1889 when the Indian Official Secrets Act was passed.

Official Secrets Act, 1889

Britain passed 1ts first Official Secrets Act in 1889, and a unique
feature of thus statute was that it was applicable to ‘any part of Her Majesty’s
dominions’ including India. This flowed from the overriding British behief
that secrets were imperial 1n nature and thus the statute enforcing it must be

applicable to the empire. Section 5 of the English Official Secrets Act, how-
ever, provided:

If by any Iay&f made before or after the passing of this Act by the legislature
of any British possession provisions are made which appear to Her

WGovernment of India, Home Department (Public), Resolution No 22A, dated 3
June 1885.
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Majesty the Queen to be of the like effect as those contained in this Act,
Her Majesty may, by Order in Council, suspend the operation within
such British possession of this Act, or of any part thereof, so long as such
law continues in force there, and no longer, and such order shall have
effect as 1f it were enacted 1n this Act.

In other words, the (British) Official Secrets Act, 1889 gave an option to
India: ‘You take this Act, or you frame a similar Act’. The English statute was
already in force in India, but 1t was thought desirable to place 1t also on the
Indian statute book in order to give it greater publicity and, secondly, —even
more importantly—to bringits provisionsinto complete harmony with India’s
own system of jurisprudence and admunistration. In other words, the English
statute was re-enacted for India with such adaptations of its language and
penalties as the nomenclature of the Indian statute book required.

The Indian Official Secrets Act was thus passed in 1889. It was a brief one
consisting of only five sections. But it covered a much wider area than the
Resolution of 1885, and was directed against espionage as well as against any
person to whom an official information ‘ought not, in the interest of the state,
to be communicated at that time’, its overriding objective being ‘to prevent
the disclosure of official documents and information’. Anact of espionage
was punishable with transportation for life or for any term not less than five
years or with imprisonment for a term upto two years. Other disclosures
were made punishable with imprisonment for a term upto one year, or with
fine, or with both. The offences covered by it were: (1) the wrongful obtaining
of information in regard to any matter of state importance, and (2) the

wrongful communication of such information.

The Indian Official Secrets Act, 1889 was amended in 1904, and as a result,
it became a devastatingly severe piece of legislation Indeed, the amendment
was so harsh that 1t was described as an attempt to ‘Russionize the Indian
administration’. In the place of the provision that a person, who entered an
office for the purpose of wrongfully obtaining information, was hable to be
punished under the Act, it was enacted that whoever, ‘without lawful authority
or permussion (the proof whereof shall be upon him)’, went to an office,
committed an offence under the Act Secondly, the amendment made all
offences under the Act cognisable and non-bailable. The draconian nature

of the amendment was thus plain. This was the time when India was touching
new levels of political awakening and the emerging ‘seditiousness’ in the
country provided thejustification in the eyes of Lord Curzon to think of firmer
measures for official security. Around this time, upholding of secrecy

official work was incorporated in the Government Servants Conduct Rules
as well Rule 17 said:

A government servant may not, unless generally empowered by the local
government in this behalf, communicate directly or indirectly to
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government servants belonging to other departments, or to non-official
persons, or the press, any document or imnformation which has come
into his possession 1n the course of his public duties, or has been
prepared or collected by him in the course of those duties, whether
from official sources or otherwise.

Official Seciets Act, 1923

In 1911 Britain replaced its Official Secrets Act, 1889 by the Official
Secrets Act of 1911, As withits predecessor, the Act of 1911 was automatically
applicable to India unless India enacted a similar legislation for itself. This
was a period of political uncertainty, even expectancy for India, and 1t was
felt that this country stood on the threshold of a new political career The
Government of India, therefore, decided not to follow on the footsteps of
Britain 1mmediately but to wait till such time as the political picture
became clearer. The Government of India Act, 1919 laid down the new
framework of governance for the country and 1t was only after this consti-
tution was put 1nto operation that the task of updating the arrangements
regarding official secrecy was taken 1n hand. The Official Secrets Act, 1923
assimilated the relevant law 1 India to the Jaw in Britain.

Until the passage of the 1923 Act, the law relating to secrecy in India, 1t
may be recalled, was contained in the Official Secrets Act 1889, as amended by
the Act 0f 1904 as well as 1n the Official Secrets Act, 1911 of Britain. This, to be
sure, was an inconvenient arrangement and pointed the need for consolida-
tion. The mconvenience was further accentuated when the British Act of
1911 was amended by the Official Secrets Act of 1920—primarily to incorpo-
rate the experience gained during the First World War

The Official Secrets Bill, 1923 was submitted to a select committee of
the (Central) Legislative Assembly which reported back in February 1923.
The Bill was discussed 1n the Assembly on 14 and 24 February 1923 and was
passed.

The Official Secrets Act, 1923 makes provisions against two sets of events
1t is, first, directed against espionage and 1n this respect has left nothing to
chance. The provisions covering espionage are made extremely favourable to
the state, and an individual can be punished even on faint evidence. For
instance, the Act says that 1t shall not be necessary to show that the accused
person was guilty of any particular act prejudicial to the safety or 1nterests of
the state, he may be convicted if, from the circumstances of the case or his
conduct or his known character as proved, it appeared that his purpose was
prejudicial to the safety or interests of the state. What is more, the Act says
that a person may be presumed to have been in communication with a foreign
agent 1f he has, either within or without (India), visited the address of a
foreign agent or either within or without India, the name or address of, or

any other information regarding, a foreign agent has been found 1n lis
possession.
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The present paper docs not concern itself very much with this provision,

The sccond set of events covered by the Act relates to communication of
official information to outsiders. The Act makes it a penal offence for any
person holdmng officc under the government wilfully to communicate any
official information to any person, other than a person to whom heisauthoris-
ed to communicate it. What is more, it is cqually an offence for any person to
receive such information. In other words, the statute scts out to punish both
the ‘thief’ and the ‘receiver of the stolen goods’! This is contained in scction
5 of the Official Secrets Act, 1923, which is an exact replica of section 2 of the
British Official Secrets Act.

Section 5 of the Official Secrets Act, 1923 is a catch all, and there is hardly
anything which can escape its staggering provisions. It has been said that
over 2,000 differently worded charges can be framed under 1t ! Secondly,
this section covers all that happens within the government; all information
which a civil servant happens to learn in the course of his duty is official,
and is thus covered under it. This scction leaves nothing, and nothing
escapes it. Thirdly, the Act makes a mere receipt of official information an
offence. The fact that the information might have been communicated to a
person contrary to his desire is irrelevant and does not immunise him cven in
the least! Fourthly, section 5 relates not only to a civil servant butto other
persons also. It categorises four situations in which other persons may also
be caught:

1. Government coniractors and their employees. The information that
they learn in their capacity 1s ‘official’ for purposes of this section of the
Act

2. Any person to whom official information is entrusted in confidence
by a civil servant.

3. Any person in possession of official information which has been made
or obtained 1n contravention of the Official Secrets Act.

4 Any person coming into possession, by whatever means, of a secret
official code word or pass word, or of information about a defence
establishment or other prohibited place.

Though palimpsest of the British statute, the Indian Official Secrets Act,
1923 is much more severe in 1ts application, in the sense that while in Britain
only the Attorney General 1s empowered to imtiate a prosecution for viola-
tion of the Act, 1n India this power vests with the executive. Nor was the Act
to remain in disuse for long. Soon after it was passed there was a case of a
crvil servant communicating to unauthorised private persons on matters

coming to his cognisance 1n his official capacity and action was taken against
him 11

1Government of India, Home Department (Public), File 426 of 1923,
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The catchment area of the Act 1s thus menacingly stupendous, capable as
1t 1s of apparently unhmited expansion Har1 Singh Gour nightly pleaded
when he spoke in the Legislative Assembly:

There 1s another fact, Sir, upon which Iinvite the attention of the Govern-
ment relating to civil offences. Your provisions are so wide that you will
have no difficulty whatever in running in any body who peeps into an
office for the purpose of making some, it may be entirely innocent,,
enquiry as to when there 15 going to be the next meeting of the Assembly,
or whether a certain report on the census of India has come out and what
is the population of India recorded in that period. I hope, Sir, that you
will work the civil side of 1t 1n a spirit of charity and that you will not use
these provisions 1 a manner calculated to abridge and thwart popular

liberties 12

Secrecy having acquired sanctity from the statute of 1889 there was soon
taken up an administrative exercise to dress 1t up with elaborate details
‘Memorandum of Instructions regarding the Treatment of Secret and Confi-
dential Papers’ 1ssued on 11 July 1917 points out:

The. .nstructions (in  respect of not divulging official information)
apply generally to all documents and information i1n the possession of
Government. Documents (including letters or other communications,
official or demi-official, maps, books, pamphlets, etc.) which require
additional precautions to prevent the disclosure of their contents, may be
classed and marked as ‘sccret’ or ‘confidential’, and should then be treated
in the manner explained in the two following paragraphs.

The contents of papers marked ‘confidential’.. should be disclosed
only to authorised persons or 1n the mterests of the public service. They
should not pass i the ordinary course through an office, but be dealt with
only by the head of the office, and if necessary, certain trustworthy assis-
tants, who should be specially authorised, for that purpose If not passed
by hand from one authorised person to another they should be sentn a
sealed cover, or, as the practice 1s in some secretariat offices, in boxes
provided with special locks. They should not be brought mnto ordmary
proceedings, but should be separately recorded, and kept 1n the custody
of an officer who 1s authorised to deal with them. If printed, the spare
copies and the proceedings volumes should be treated with the same
attention as the originals. As few copies of confidential papers as possible
should be printed and a register should be kept of these showing how
each copy has been disposed of.,

12The Legislative Assembly Debates, Vol Til, Part IV, 21 February 1923 to 14 March
1923, p 2784
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Papers marked ‘secret’ arc intended only for the personal information
of the Government or individual to whom they are issued and of those
officers whose dutics they affect. The officer to whom they are addressed
is personally responsible that they are kept in safe custody and that their
contents are disclosed to the officers mentioned above and to those only.
They should be kept 1n the personal custody of the officer to whom they
arc 1ssued, except in the case of Government sccretariats, in which
special arrangements may be made for their safe custody. When not
in actual use they should be kept sccurely locked up in a receptacle
of which the key or keys are not accessible to any body eacept the officer
responsible for them, and when 1n use care should be taken that access
to them is not obtained by any unauthorized persons. A list of such papers
should be kept by the officer responsible for them (or in the casc of
government secretariats under his orders) and, when relicved in  his
appointment, he will hand over both the list and the papers to his successor
from whom a receipt or a charge certificate be taken.

When sent by post confidential or secret papers should beenclosed in
double covers of which the mner one should be marked ‘confidential’ or
‘secret’ and supersciibed with only the name of the officer by whom it is
to be opened. The outer cover should bear the usual official address.
Letters or packets containing confidential or sccret papers sent by post
should invariably be registered, and those containing secret papers should
also be sent ‘acknowledgement due 73

The foregoing excerpt, undoubtedly long and focussing on the mechanics
of secrecy management, should enable a reader to peep into the minds of
those charged with the responsibility of securing comphance with the Official
Secrets Act. The detailed and copious nature of the nstructions points out
the gradual transformation of secrecy into a kind of ‘secrctism’ in official
India No less impressive was secrecy’s progeny ; itincludes ‘top secret’, ‘secret’,
‘confidential’, and “for official use only’, each having its own elaborate rituals.

All this could be understood if one was aware of the contemporary ccology
of Indian public administration. The nationalist movement was striking
deeper roots in the country and there were also the extremist and terrorist
forces at work. The colomal admimistration was naturally too anaious not
onl}' to keep itself insulated from the people at large but also to instal and
maintain a sprawling network of checks and counter checks within the
administrative system too The then ecology induced the rulers to view
utmost secrecy as but an integral part of colonial survival.

\

BGovernment of India,

Home D - i
Nos 206-207, p 24 epartment, Public-A, Proceedings, July 1917,
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INDEPENDENCE AND OFFICIAL SECRETS ACT

/

A colomalgovernmenthad thus reasons tobe afraid of thepeopleand deny
them access to official information Indeed, maximum secrecy 1n the perfor-
mance of 1ts operations is among the attributes, no less than prerequisites, of
colonialism, It was, therefore, hoped that the theory and practice of secrecy
would undergo a change with the ringing out of the old order and the ringing
m of independence. This, regrettably, has not happened.

It 1s over thirty years since India acquired statehood but the country
has preferred to continue the Official Secrets Act of 1923 on the statute book
making it applicable to both the Central and the State Governments There
were, to be sure, some amendments, primarily to make terminological changes
necessary to bring 1t i accord with the terminology of the Constitution but
its basic structure and spirit emain intact

The Official Secrets Act, 1923 was last amended 1n 1967 primanly “to
make most of the offences punishable with greater sentences of imprisonment
and make most of the offences. . cognisable offences’4 The Minister of State
1n the Ministry of Home Affairs elaborated:

I will only remind him (reference 1s to a Member of Parliament) of the
case of Amir Hussain who was prosecuted under this Act mn 1963 for
passing on some information—he was a Pak national—to Pakistan
When he was prosecuted under this Act, since under the provisions of this
Act 1t was bailable, he was released on bail He jumped the bail, crossed
over to Pakistan and we lost that case completely, because he was
not traceable after that I give this case only to illustrate the necessity why
the provisions of this clause must be made non-bailable so that we do not
take the risk in the matter of agents of foreign countries or enemies of
India and allow them to escape the clutches of law like this.’s

The Bill was passed in one sitting not taking even full two hours. While
parliament was vividly alive to the dangers of spying i1t showed no awareness,
much less understanding, of the wider imphcations mvolved 1n keeping
governmental operations under a thick cloak of secrecy unwittingly, Parlia-
ment opted for a role destined to keep it poorly informed and therefore
weak 1n 1ts relationship with the executive.

The Official Secrets Act has thus kept the people in the dark about what has
been happening within the government It was the catch all provisions of this
statute which encouraged the political leadership to pursue courses of action
highly detrimental to public morality. The country’s leadership could commit
with impunity all kinds of wrong, and the device that came handy was to keep

141 ok Sabha Debates, Fourth Series, Vol. VIIT, No 62, August 12, 1967, Col 19283,
18], col. 19299.
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the affairs secret from the outside world. Since the mid-sixtics, particularly
since the early seventies, there began to take place ‘scandals’, but these were
prevented from coming to full light by concealing information about them
from the people. If the government were more open, the scandals would not
have been possible, and the nightmare of the internal emergency would have
perhaps been avoided.

It was against such a setting that the clection of 1977 was fought.

The Janata Party made a special mention of promoting ‘openncss’ in
government in its manifesto of 1977.16 By way of fulfilling this commitment,
the then Home Minister, Charan Singh, constituted in 1977 a working group
comprising officials from the Cabinet Secretaniat, the Ministry of Home
Affairs and the Ministries of Finance and Defence to find out if the Official
Secrets Act, framed in 1923, could be modified so as to cnable greater
dissemination of information to the public, The working group laboured
for months to reiterate the soundness of retaining without change or abridge-
ment the statute of 1923. It argued that there was nothing in the Official
Secrets Act, 1923 which stood in the way of flow of necessary information to
the public. The very composition of the working group ordained the kind
of verdict which ultimately emanated from it. Secrecy is a well-known device
which bureaucracy presses into service to strengthen its power position and to
minimise criticism of 1ts action. Bureaucracy revels in secrecy. The ‘no
change’ recommendation made by the working group serves only to confirm
that ancient truth.’? Indeed, any other kind of recommendation would
have been a surprise.

16The manifesto said: “The Janata Party promises an open government in a free society
and will not misuse the intelligence services and governmental authority for personal and
partisan ends It will open and sustain a dialogue with the people at all levels and on all
1ssues.” [Shakdher, S L. (ed ), The Sixth General Election to Lok Sabha, New Delhi, Lok
Sabha Secretariat, 1977, pp. 44-5]
171t may be nteresting to note the views of Max Weber (1864-1920) on secrecy. He
observes. ‘“Every bureaucracy seeks to increase the superiority of the professionally inform-
ed by keeping therr knowledge and mtentions secret. Bureaucratic administration always
tends t¢ be an administration of ‘sccret sessions’. in so far as it cats, it hides 1ts knowledge
and action from criticism The treasury officials of the Persian Shah have made a secret
doctnine of their budgetary art and even use secret script The official statistics of Prussia,
in general, make public only what cannot do any harm to theintentions of the power-wielding
bureaucracy. The tendency towards secrecy in certain administrative fields follows their
material nature everywhere that the power interests of the domination structure towards
the outside are at stake, whether it 1s an economic competitor of a private enterprise, or a
foreign, potentially hostile polity, we find secrecy The pure nterest of the bureaucracy in
power, however, is efficacious far beyond those areas where purely functional interests make
for secrecy. The concept of the ‘official secret’ 1s the specific invention of bureaucracy, and
nothing 1s so fanatically defended by the bureaucracy as this attitude, which cannot be
substantially justified beyond these specifically qualified areas In facing a parhiament, the
Zﬁreaucracy, out of a sure power mstinct, fights every attempt of the parliament to gain
owledge by means of its own experts or from interest groups. The so-called right of

(Continued on next page)
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India was expecting some loosening of secrecy in government, largely

because of the 1977 Janata pledge and partly also because of the fact that
wind everywhere was blowing in favour of openness in government. On
30 August, 1978 Jyotirmoy Bosu stood up in the Lok Sabha to ask:

Will the Minister of Home Affairs be pleased to state:

(2)

®)
(c)

D
(o)

Whether his Ministry 1s aware of the fact that the British Official
Secrets Act, which we follow here, 1s being amended allowing a right
to the people to having access to all official documents other than the
highly sensitive genuine ones dealing with the national secunity on
the lines 1t is in existence 1n the Scandinavian countries;

even after Independence what 1s the reason for India to follow the
outdated British pattern Act;

whether the Ministry would bring an Act to guarantee access to all
official documents other than the highly sensitve genuine ones dealing
with national security;

if so, details there of; and

if not, reason there of.

The question was handled by the Minister of State in the Mmuistry of
Home Affairs who observed:

(a)

(b)
(©)

The Government have seen press reports to the effect that the govern-
ment of United Kingdom have brought out a White Paper indicating
the likelihood of amendments to their Official Secrets Act The
exact scope of the likely amendments 1s not known.

The Official Secrets Act, 1923 has been amended from time to time to
meet our requirements

to (e) The provisions of the Official Secrets Act 1923 are designed
primarily to safeguard national security and not to prohibit
legitimate access to official documents and, therefore, no legislation
to guarantee access to official documents, other than those dealing
with national security, 1s considered necessary.®

The country is thus back to 1923—to ‘square one’—and 1s content to
regulate 1ts communication system with ‘we, the people of India’ along the

(Continued from previous page)
parliamentary mvestigation 1s one of the means by which parliament seeks such knowledge
Bureaucracy naturally welcomes a poorly mformed and hence a powerless parliament at
least 1n 50 far as ignorance somehow agrees with the bureaucracy’s mterests”. [Gerth, H H
and Mills, C Wright (Trans ), From Max Weber Essays in Sociology, London, Routledge
and Kegan Paul, 1948, pp 233-4]

Lok Sabha Debates, Sixth Series, Vol. XVIIL, No 32, 30 August 1978, Cols 294-
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network of the colonial Official Scerets Act of 1923,
CRITIQUE OF SECRECY REGULATIONS IN INDIA

Today, blanket secrecy pervades every nook and cranny of public
administration in India, and there 1s, morcover, an apparent mindlessness in
the manner of 1ts application. The several reports on administrative and social
1ssues continue to be treated as confidential long after they are submitted
and thus are not made avatlable to the citizen. This only prevents a public
debate on the system of public administration appropriate for the country.

One also notices a marked degrec of selectivity, or an absence of uni-
formity, in the application of the Official Secrets Act, and this in its turn
defeats the principle of equity, a true hallmark of administrative ethics.
Civil servants are occasionally seen in practice to bend the law and adopt
a somewhat flexible attitude, the sharing of official information generally
depending upon the personal equation between the civil scrvant and the
recipient Besides, it 1s rather widely believed that the Official Secrets Act
is made to hie low particularly when western scholars approach for infor-
mation.’® Also 1t 1s alleged that information which has economic or
commercial value 1s often leaked out to the more unscrupulous businessmen,
thanks to the ‘carrots’ which they are 1n a position to dangle before the civil
servants. Even otherwise, the phenomenon of missing files 1n government
offices 1s none too unconspicuous, and this only indicates a general lack of
professional seriousness on the part of the bureaucracy to observe the law.
These apart, some civil servants apparently violate the secrecy regulations by
surreptiously having an extra copy made of relevant official papers with which
they deal, and keeping it with them; this offictal information they later
utilise for writing articles and books.

The present paper does not purport to suggest a complete abolition of the
Official Secrets Act So long as national sovereignties exist and national flags
fly, a measure of secrecy in government must be considered to be legitimate.
Besides, information on matters constituting what 1s called privacy
and personal life of citizens must not be publicly paraded or even shared
with other collateral agencies In short, both national sovereignty and civili-
sation point to the continued need for a measure of secrecy in government.
Matters relating to national security and defence, internal law and order,

198ee, for wnstance, the following observation made by Girja Kumar, “Paradoxically
enough, Phullips Talbot, the present (1 e., 1n 1968) American Ambassador to Greece and
former Assistant Secretary to State 1n the Department of State was given access to secret
official documents for the completion of his doctoral dissertation on India-Pakistan relations
submutted to the University of Chicago several years ago The following entry contained 1n
a bibliographical publication may be of some interest to all of us ‘2074 Talbot, Phullips,
Aspects of India-Pakistan Relations, 1947-52 (Secret Research), 1955 (Stucki, Curtis
W, Ameiican Doctoral Dissertations on Asia, 1963, p 146)” (Girja Kumar, “Servitude
of the Mind”, The Semnar, No 112, December 1968, p. 20)
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external relations, etc., are obvious examples of areas 1n public administration
where secrecy is warranted, at least for quite some time to come. In this
category can also fall negotiations with international organisations as well
as between the centre and the units 1n a federal set-up, economic intelligence
about citizens, matters having high commercial value, etc.

In India, the Central Government should delimit the jurisdiction of
secrecy, and imitiate a process of de-secretisation of information 1n an imagi-
native way The law interfering with such a course of action must change,
and equally important, the mandarins’ attitudes should be more positive,
public-oriented and equity-based. The maxim guiding their action should be:
“How much more about the government’s functioning can be given to the
citizens”. Secondly, over-classification of papers 1s endemic in Indian admini-
stration and this needs to be discouraged. There is an indiscriminate use of
designations such as ‘top secret’, ‘secret’, ‘confidential’, etc. This entails
unnecessary trouble and waste of time and has its danger 1n tending to lessen
the attention which 1s paid to them. It is essential that only such papers, the
contents of which are in reality secret or confidential, should be so treated, and
the decision 1n this respect should be of a fairly senior officer. Thirdly, there1s
at present no uniform criteria, much less scientific ones, governing the classifi-
cation of offictal information. Nor 1s there any government-wide systematic
review of the existing classificatory practices. Fourthly, there 1s presently an
absence of any arrangement for de-classification of papers No paper should be
treated as secret or confidential indefinitely. Many documents in a government
may be secret or confidential but only until the occurrence of some particular
event or announcement. In such cases it is malictous to continue afterwards
to treat them in this way. What 1s suggested here 1s that there should be
periodic scrutiny of the classified documents. This scrutiny should be
undertaken by fairly senior civil servants and should be at an interval
of, say, five years

Today, the Government of India 1s collecting an unprecedented range and
volume of information relating to citizens, and to this end 1t has created a
number of orgamsations such as the Intelligence Bureau, Central Bureau
of Investigation, Directorate of Revenue Intelligence, Directorate of Inspec-
tion, Directorate of Enforcement (Foreign Exchange Regulation Act) etc.
All these make serious and deep 1nroads into the privacy of citizens, which
should cause concern to all right-thinking persons It 1s necessary that only
that information about citizens’ life which 1s absolutely necessary gets collect-
ed, and 1t must remain available only to the organisation collecting 1t and for
the purpose for which 1t 1s gathered To avoid abuse, 1t may be good to create
such agencies under well-defined charters of duties.

EPILOGUE

Administrative India puts the greatest weight upon keeping official infor-
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mation secret. The Official Secrets Act has tended to socialise the civil service
in a gravely negative frame of mind vis-a-vis the citizens, and this feature
struck Paul H. Appleby in no uncertain manner. He sadly observed: “The new
government has not yet got away from an arbitrary secrecy unnecessarily
depriving Indian university professors and citizens generally of desirable
information.””2° Excessive secrecy has been fostered by the Iaw no less than
by the civil service attitudes themselves; secrecy signifies the civil servants’
authority and authority ceases to be so if it gets shared.

Such orientations produce deep contradictions in the larger socio-political
system of the land. As the latter is still relatively new and in its infancy its
growth processes inevitably get retarded for want of information about the
government, which means from the government. Open society and closed
administration ill go together. Over-concealment of governmental informa-
tion creates a communication gap between the governors and the governed,
and its persistence beyond a point is apt to create an alienated citizenry. This
puts democracy itself weak and insecure. Besides, secrecy renders the concept
of administrahive accountability unenforceable in an effective way and thus
induces an administrative behaviour which is apt to degenerate into arbitrari-
ness and absolutism. This is not all.

The government, today, is called upon to make policies on an ever
increasing range of subjects, and many of these policies must necessarily
impinge on the lives of the citizens. It may sometimes happen that the data
made available to the policy-makers is of a selective nature, and even the
policy-makers and their advisers may deliberately suppress certain viewpoints
and favour others. Such bureaucratic habits get encouragement in an
environment of secrecy; and openness in governmental work is possibly the
only effective corrective to it, also raising, in the process, the quality of deci-
sion-making. Besides, openness has an educational role in as much as citizens
are enabled to acquire a fuller view of the pros and cons of matters of major
importance, which naturally helps in building informed public opinion, no
less than goodwill for the government.

This apart, freedom of expression, a fundamental right, remains an incom-
plete, even empty concept without the right to information, which the Official
Secrets Act sets out to negate. Of what avail is this freedom if the channels
of information to the public are extremely attenuated and dried up. Rightly
has the International Covenant on Civil and Political Rights declared:
Everyone shall have the right to freedom of expression: this right shall include
freedom to seek, receive and impart information.

]

20Appleby, Paul H., Public Administration in India : Report of a Survey, Delhi,
Manager of Publications, 1953, p. 30
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The Right to Privacy and Freedom of Information:
The Search for a Balance

R.B. Jain

HE FRIGHTENING growth of postwar technology, added to the ever

growing insatiable appetite of government and commerce for personal
information, has brought into force the question of the existence of the right
to privacy. The right to privacy 1s considered to be one of the most basic of
human nights, yet the governmental systems all over the world have been
increasingly eroding this right. Democratic systems in particular are
facing a dilemma between the individual’s right to be protected against
interference (with his private, fanuly or home Iife, or his physical or mental
mntegrity, or his moral or intellectual freedom, or his private correspondence,
written or oral, agamst the disclosure of embarrassing facts relating to his
private life) and the public’s need for access to information 1n order to discuss
policy 1ssues 1ntelligently and to exercise effective control over the govern-
ment. The 1ssue generally concerns the interface between the public’s asserted
right to know and the individual’s right to determine when and what the
public shall know of him.

THE NATURE OF PRIVACY

In order to discuss the controversy, let us first try to understand the mean-
ing and nature of privacy. As generally believed, privacy implies a normative
clement. Tt 1s the exclusive access of a person (or other legal entity) to a realm
of his own The right to privacy entitles one to exclude others from: (a) watch-
ing, (b) utihising, (¢) invading (intruding upon, or n other ways affecting), his
private realm ! Privacy, as some scholars regard 1t, 1s a iving reality, the nerve
centre of a whole creative personalhty The health of the organism demands its
unfettered freedom, consistent with the nterests of the community at large
In conditions of tyranny 1t cannot flourish, and the individual then becomes
a grey functioning cog 1n a soulless society 2 An exclusive freedom 1s thus the

1Sce Ernst Van Der Haag, ‘On Privacy’ 1n J Roland Pennock and John W Chapman
(eds ), Privacy, New York, Atherton Press, 1971, p. 149

*Donald Madgewitch and Tony Smythe, The Invasion of Privacy, London, Pitman
Pubhshers, 1974, p 177.
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most essential element for him to grow and live with dignity.

The norms invoked by the concept of privacy are diverse, not only in
substance but also in the logical form; some grant immunities; some are
prohibitive; some are mandatory. There may be, cultures, indeed, with no
norm-invoking concept of privacy at all, where nothingis held immune from
observation, and anything may be generally displayed. It might still be
possible, of course, to seek out private situations where one would not be
observed, but it would never be a ground of grievance either that an action
vas or was not open for all to see or that someone was watching, Whatever
the possible diversity, some privacy claims seem to rest on something more
solid than mere cultural contingency.? It is the universal realisation of the
fact that there still are certain areas in which an individual can himself be
free from external restraint or observation, irrespective of the cultural

srmissiveness that seems to be the accepted basis of the right to privacy.

THE NEED FOR THE RIGHT TO PRIVACY

In many countries of the world, the right to privacy has long been indirect-
1y protected by outlawing offences such as trespass or burglary, which can
scarcely be committed without violation of privacy. But the need to protect
privacy per se has become more salient now. For one thing, technology has
made it possible to violate privacy without trespass, and, for another,
powerful communications media find it more and more profitable to violate
privacy in the service of public curiosity.4 Perhaps the most important
emergent factor, as has been suggested by Arnold Simmel. has been the
development of new technologies that threaten privacy from ever new direc-
tions. These developments have greatly increased the possibility of observing
the activities of individuals and groups, of disturbing their equanimity or
internal balance, and of influencing or controlling their behaviour. Such
possibilities may become realities unless effective social control mechanisms
are developed. Law does provide one such mechanism but in a period of rapid
social change, the heterogeneity of social norms and beliefs leaves much
uncertainty and instability of behaviour in those areas of action which law
does not seck to control, or fails to control.s

Technology provides the material potential for electronic spying and high
speed record keeping and information retrieval; for psychological testing
and psychiatric interviews; for the use of drugs and other psychological
agents, as well as methods of physical deprivation, irritation, and coercion
which, contrary to the victim’s wishes and interests, may unveil the secrets

) *Stanley I. Benn, “Privacy, Freedom and Respect for Persons™, in J. Ronald Pennock
and John W. Chzpman (eds ), op. cit., p. 3.
“Ernst Vozn Der Hazg, op. cit., p. 130.

o 2;.11;;(1 Simmel, *“Privacy” in International Encyclopaedia of the Social Sciences, Vol. 12,
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of lus mind; and for the manipulation of groups to make people confess or
turn informers. The chances that these methods will be used are vastly increas-
ed if the ideologies in particular countries are at hand to legitimise such use.b
Thus 1n circumstances when ideologies, political or religious, demand ortho-
doxy of all citizens, or when confessions of guilt or the punishment of persons,
irrespective of proof of guilt, are considered justifiable on administrative or
political grounds, spying and informing, forced confessions and coercive
persuasion will flourish. Ideologies of religions, or political ‘purity’, of ‘moral
community’ or of ‘mental health’, can be and have been employed to legiti-
mise the use of psychological techniques for the manipulation of behaviour
in flagrant disregard of time-honoured concepts of personal integrity.”

There are, however, critics who hold dramatically an opposite views on
this subject. One such critic of privacy, H.W. Arndt observes:

The cult of privacy seems specifically designed as a defence mechanism
for the protection of anti-social behaviour. .. The cult of privacy rests
on an individualist conception of society, not merely 1n the mnnocent and
beneficial sense of a society 1n which the welfare of individuals 1s concerned
as the end of all social organisations, but in the more specific sense of
“each for himself and the devil takes the hindmost . .”” An individualst
of this sort sees ‘the Government’ where we might see ‘the public interest’,
and this Government will appear to him often as no more than one
antagonist in the battle of wits which 1s life—or business.?

Despite these attacks on the right to privacy, scholars have been quick
to point out that it is in the respect for privacy, as much as 1n any other single
characteristic, that a free society differs from the totalitarian state

THE INFORMATION RETRIEVAL SYSTEMS AND ‘PRIVACY’

In recent times many governments have felt the need for the creation of a
national data centre containing detailed biographical and personal informa-
tion about individuals in various walks of life 1n a society—ostensibly for
better planning and policy purposes. Such a move has, however, been
frequently opposed as an infringement on the individual’s right to privacy.
The resentment to the 1dea of a national data centre, collating all that 1s
known about an individual from his past contacts with government agencies,
1s evoked by the close connection between the general principle of privacy
and the respect for persons. Much has been made, of course—and no doubt

¢

*Arnold Simmel, op. cit., pb. 480-86,

Ubid,

SH.W. Arndt, “The Cult of Prvacy”, American Quarterly, Vol. 21, 3, Sep tember 1969,
PD. 70-71.
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and, at the same time, serve as a sort of control mechanism on the bureau-
cracy’s corrupt and arbitrary behaviour. Thus citizens in many countries
have claimed a ‘right to information’ as against the government’s need for
administrative secrecy in certain areas. Many scholars have felt that the
present balance between the two conflicting claims favours too much secrecy,
and that a public right to access of administrative documents ought to be
established by a specific law. To delineate the boundary between warranted
and unwarranted secrecy and to enquire into the Iines on which a satisfactory
balance could be struck between the legitimate requirements of the citizens,
science, and industry for freedom of information and the need of the govern-
ment (for quite specific and justifiable reasons) to keep certain information
confidential or even strictly secret has been the key problem 1n public admini-
stration today and which has defied a universally acceptable solution **

The provision in certain countries that computer records holding highly
personal information about citizens are to be classified as documents for
purposes of public access, has raised new problems converging on the issues
of ‘privacy’ vs. ‘secrecy’. While, on the one hand, the easy availability of
computer information may be regarded as a danger to personal privacy,
on the other, its centralisation and difficulty of access by the average citizen
makes it easier to withhold. The argument about secrecy and publicity has
thus continued and 1s a live subject of discussion over parliamentary procedure
and governmental operations.

In modern thinking, secrecy belongs to the group of phenomena which
while ubiquitous 1n politics 1s considered morally objectionable or, at least,
an mstrument of potential misuse, such as corruption and betrayal (treason).
Secrecy has traditionally been condemned by the more radical liberal and
democratic thinkers, and publicity has been claimed to be essential to desirable
public life. Immanuel Kant was inclined to make publicity the touchstone
of one’s acting morally, secrecy carried the imphication of something ques-
tionable and presumably morally obnoxious. Bentham thought that parlia-
mentary debates required publicity and was prepared to make 1t an absolute
standard. It is thus evident from available hiterature that secrecy 1s found
throughout public life, and that some types of secrecy, that 1s, secrecy under
some circumstances, in some situations, 1s functional, whereas 1n others it 1s
disfunctional. 2

In the debates over these 1ssues it is often overlooked that secrecy 1s @
main behavioural aspect of an effective bureaucracy, whether governmental
or private, A good many arguments on behalf of privacy are in fact meant to
protect the secrecy of industrial and commercial operations Rules and

U1The extent of administrative secrecy prevailmg 1n many developed societies has been
admirably presented by Prof, Donald C Rowat in his edited work Adnumstrative
Secrecy in Developed Countries, London, 1977.

12Carl J. Friedrich, “Secrecy Versus Privacy . Democratic Dilemma” m Pennoch and
Chapman (ed.), op. cit , pp. 105-6.
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regulations looking towards scerecy have playud a considerable role jn the
development of burcaucracy, The determined cffort of organisations to keep
seciet their important evidence in controversial and competitive situatinng
shows that such secrecy (privacy) is functional.™s

Prof. Fricdrich considers privacy as a speaial form of seerecy. Since scerecy
is endemicin all social relations, itis also theie in politics, But the functionality
of privacy and scercey are dependent upon the system of which they form a
part, and hence their evaluation must vary, At the same tim, secrecy acts as
a factor of systems influencing cach other, and the destruction of privacy and
enlargement of official scerecy, and indeed the entire apparatus of the «ceret
police state, has forced democratic states to adapt to the world of totahitarian
competition, to increase official secrecy, and reduce privacy by the institution
of police and investigatory methods resembling those of the autocratic order.
‘Thereby’ argues Friedrich, *‘they have endangered their systemic order
and hence their mternal security™.™* In his opimmion, making the inncrmost
self secure is more vital to the sccurity and survival of a constitutional order
than any boundary or any sccret. Itis the very core of the constitutional reason
of state. Insight into this need for maintaining privacy against all clamour for
official secrecy is still missing in many quarters and the trend has been in
the opposing direction. The functionality of officials and of private secrecy
is in a delicate balance. It is difficult at the present time to asscss the cventual
outcome of the conflict between these two claims for secrecy.s

‘RIGHT TO PRIVACY’ AND ‘FREEDOM OF INFORMATION':
THE AMERICAN EXPERIENCE

The conflict between a society’s desire to protect the ‘invasion of privacy’
and yet grant its citizens the right to frcedom of information 1s nowhere
better illustiated than m the USA ten year campaign n the US Congress,
in which representatives of the news media played a leading role culminated
1n 1966 1n a revision of the Public Information Section of the Administrative
Procedure Act, leading to the cnactment of the Freedom of Information Act
(FOIA), 1966 Complaints during the 1972 Moorhead hearings about burcau-
cratic foot-dragging 1n administering FOIA, largely voiced by public interest
groups such as those of Ralph Nader, coupled with the widespread concern
during the 1973-74 Watergate period over excessive government sccrecy.
resulted 1n the 1974 FOIA Amendment. The FOIA s the chicf federal
law on openness 1n government. FOIA is an open records law, and provides
that ‘any person’ has a right, enforceable 1n court, to access to all ‘agency

13Carl J. Friedrich, op. ait., p. 111,
WU1pd

51bid | pp. 119-20

b 15U S C 552, onigially passed in 1966, effective in 1967 and amended in 1974 became
ublic Law 93-502, 21 November 1974
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records’—generally any record in the possession of a federal agency—
except to the cxtent the records or parts of them may be covered by one of
FOIA’s nine exemptions

The law obliges the federal officials to respond, within fixed deadlines, to
requests from ‘any person’ for government documents Disciplinary action
can be taken against the officials for any arbitrary or capricious withholdings
The FOIA thus applies to almost the entire range of federal activities and
claims to have resulted 1n 2 much more open government. The new law has
led to the uncovering of thousands of hitherto secret documents on historic
events and the present day controversies ranging from the Rosenberg spy
case to the manoeuvering behind India’s 1974 atomic explosion.

About a month after the enactment of the FOIA, the US Congress also
enacted the Privacy Act.’? The Privacy Act of 1974 1s based on the Congress-
ional findings that: () the maintenance of personal information systems by
federal agencies directly affects an individual’s privacy, (b) the proliferation
of information systems, including computers, while necessary for the efficient
and effective operation of the government, presents a major potential for harm
to individual privacy, and (¢) it 1s necessary and proper for the Congress to
control personal information systems operated by federal agencies in order
to protect the privacy of individuals identified in their systems.8

The objective of the Privacy Act of 1974 was to provide safeguards against
the invasion of personal privacy by requiring federal agencies (except other-
wise provided) to (g) permit an individual to ascertain what records pertaining
to him are contained and used in an agency’s information system, (5) permit
anndividual to determine that information gathered for a specific purpose 1s
not used for other purposes without his consent, (¢) maintain mformation
systems only for necessary and lawful purposes and ensure that data is current
and accurate for 1ts intended use and that adequate safeguards prevent misuse
of the information, and (d) permit exemptions when important public policy
requirements for such exemptions have been demonstrated.™

The US Privacy Act rests on the principle that: (a) there must be no
personal-data record keeping systems whose very existence 1s secret, (b) there
must be a way for an individual to find out what information about him1s 1n
arecord and how it 1s used, (c) there must be a way for an individual to prevent
information about him obtained for one purpose fiom being used or made
available for other purposes without his consent, () there must be a way for
an 1ndividual to correct or amend a record of identifiable information about

himself, and (€) any organisation creating, maintaining, using, or disseninat-
ing records of 1dentifiable personal data must assure the reliability of the data

17Public Law 93-579, 31 December 1974

18Hugh V. O’Nell, *“The Privacy Act of 1974. Introduction and Overview”, The
Bureaurrat, Vol. S, 2, July 1976, p. 135.

19/bid., pp 133-4,
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for their intended use and must take reasonable precautions to prevent
misuse.2®

FOI4A AND THE PRIVACY ACT: THE INTER-RELATIONSHIP

Although it1s contended that the two Acts come in close conflict with cach
other and the one negates the purpose of the other, the experience in America
suggests a close inter-relationship between the two. The Privacy Act governs
the manner in which the federal government collects and uses certain infor-
mation about individuals and grants individuals a right of access, subjects
to certain exceptions, to records pertaining to them. Either the Privacy
Act or FOIA or both may be used by an individual secking access to informa-
tion about himself in agency records. But the two Acts differ considerably
in purpose, scope, procedures, and effects.

The general purposc of FOIA is to protect the public’s right to know,
while the Privacy Act is intended to give the individual better control over the
gathering, dissemination, and accuracy of agency information about himself.
FOIlA gives a person a right of access to everything in agency records except
for the nine exemptions; the Privacy Act gives the individual two principal
sets of rights as to certain records that contain information about himself —
rights of access and rights to exclude others from access without his consent—
with each set of rights subject to its own list of exceptions. FOIA constitutes
an important exception to the indrvidual’s right under the Privacy Act to
exclude access by other persons to records about himself.

The two Acts also are different 1n scope: all agency records are under
FOIA, but only the records in a ‘system of records’ are subject to the Privacy
Act A ‘system’ 1s defined as a group of records from which information is
retrieved by the indrvidual’s name, social security number, or the like. Also,
the concepts of ‘records’ under the two Acts are different Under FOIA a
record 1s a repository of information, while under the Privacy Act a record 1s
defined, 1n effect, as an item of information about an indivadual that has been
recorded.

The two Acts provide different procedures as to fees, time limits, judicial
review and other matters. They also provide different sources of guidance: the
Justice Department provides guidance to agencies on FOIA, while the Office
of Management and Budget provides guidance on the Privacy Act, though
with legal assistance from justices.

Whether information about an individual 1s protectable depends chiefly
on exemption 6 of FOIA, discussed above If the information 1s under FOIA
exemption 6 and is also in a Privacy Act ‘system’, the Privacy Act eliminates
the agency’s option to make a discretionary FOIA release.

*Hugh V., O’Neill, op. cit.,, p 145.

- N
N



The Right to Privacy and Freedom of Information 1125

LESSONS FROM THE AMERICAN EXPERIENCE

The American experience of the operation of the FOIA and the Privacy
Act has not been all that successful, The years of foot-dragging 1n the supply
of information has not ended, despite 1ts extensive use made by the American
business, the Washington law firms, the general public, historians, scientists
and public interest groups. The members of the press found the law officer
too sluggish for them. Some federal agencies, like the selective servicing
system, have been found to be inventing their own excuses to duck the
freedom of information law. The selective service system refused to make
public even the annual report to the Congress that the streamlined freedom
of information law required, thus retaining the penchant for secrecy 2 If
many federal agencies are dissatisfied with the way the FOIA has worked,
SO are many members of the public. For those who request information from
the government, the problem is not so much that they cannot find what they
seek, as that it seems to take the government for ever to produce it

However, the operation of the FOIA has not, surprisingly, made any
deep inroads in the operation of Privacy Act, thereby suggesting that the
contradictory two could be reconciled and held 1 balance. The need for
strengthened fair information practice safeguards is an intricate social issue
involving orgamsations, prerogatives, personal values and attitudes, computer
and communication technology, and a delicate balance between personal
autonomy and a genuine need for information 1n both the public and private
sector.??

On the other hand, the heart of the ‘privacy protection issue’ is the nexus
between uses that orgamsations make of records they keep about individuals
and the effects such uses can have on each of us as an ordmary individual.
What many implicitly sense, and what 1n the final analysis may prove to be
the pivotal issue, is that the records about individuals will be used to tighten
the processes of society to such an extent that they will lose some of the
personal autonomy they now have Sociologists call the phenomenon ‘streng-
theming the mechanisms of social control’ but, however may be that one

wishes to label it, the fact of the matter 1s that, recorded personal mformation
can be, and has been, used to compel people to do things or to prevent them
from doing things that they might have been better advised to do or not to
do voluntarily.>3 This specifies the need for striking an acceptable balance
between the legitimate needs of government and society for information and
the mdividual’s need to have his privacy—s ‘personal autonomy’—

*IFor a very lumnating series of articles on the operation of the FOIA see Ge’t’)rge
Lardner Jr, “Freedom of Information Act . Years of Foot-Dragging Not Ended” m
The Washington Post, 26,27, 28, 29 July 1976, »

22Willis H, Ware and Carole W Parsons, “Perspectives on Privacy A Progress Report”,
The Bureancrat, Vol. 5,2, July 1976, p. 156.

2Neill, op. cit,, p 143,
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respected.?4

The above discussion in the context of a developed democratic society
may not prove to be relevant in developing countries like India, where the
1ssue ‘privacy vs. freedom of information’ has not yct taken such a debatable
proportion. However, developments in the Indian political system of the last
five years or so do point to the fact that in thc coming decade, in all Iikelihood,
this 1ssue will be the pre-runner of other information related issues on which
a coherent and a rational public policy will be needed. The events Ieading to
the declaration of emergency in 1975, the developments that took place
during 1975-79, the cfforts of the Shah and other enquiry commissions to
uncarth the correct information for public consumption and the personal,
legal and political conflicts 1n which the public officials (both political and
administrative) found themselves while discharging their lawful obligations
have certainly highlighted the nced for some legislative instrument to strike
a proper balance between these two basic and seemingly conflicting proposi-
tions, especially 1n the context of an administrative system, which has tradi-
tionally been notorious for its conservatism and excessive secrecy.

Thus the protection of privacy requires not only a degrece of consensus in
the total population about the rights of the individual, who may be poor,
uneducated, and of minority groups, and adequate laws to recognise these
rights, but also considerable efforts by those who exercise influence and wield
power, governmental or otherwise, to enforce the laws and to encourage
compliance with the moral, general, social norms of respect for the individual.
However, the emphasis on the right to privacy should not obscure the fact
that governments and other collectivities have legitimate concern over private
aspects of their members’ lives. Laws establish only guidelines for the compe-
tition between the autonomy of the individual and his government; the under-
standing of that competition requires further study of the functions of privacy
for individuals, for collectivities, and for the relationships between the
two.?5

In the final analysis, as Snyder contends, we must assurc freedom and
integrity of the flow of information in our society; for in a community which
has grown so large and complex we cannot personally cxperience its reality;
we will have to depend upon the reality inferred from the data flow to inform
our decision-making. To the extent the data is complete, corrcct and timely,
our decisions will be as correct as our collective decision-making processes
will permut. To(the extent that the information 1s incorrect, incomplete or
substantially delayed, our decisions will be inadequately informed, and sub-
ject to greater error. And during the coming decades, we will have precious
little margin for error.2¢

24Neill, op. cit., p. 144.

25S1mmel, op. cit., p 486.

28David P Snyder, “Privacy : The Right to What?”, The Bureaucrat, Vol 5, July
1976, p. 225.
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CONCLUDING OBSERVATION

A question has been frequently asked: Is privacy outmoded, destined for
the trash heap 1n 2 new ‘holistic society’? The answer is a clear ‘no’.

Privacy is so much a cornerstone of liberty that it pervades all our daily
Iives in numberless small ways, affecting human relationships at the most
personal levels Itis notenough to leave it all to the legislators’ or the admimni-
strators’ discretion. We must all be ‘whistle-blowers’ or vigilants, realising
what the issues are, and being prepared at all times to take up the cudgels
to guard what s one’s by right We must fight the official notion that our rights
are mere privileges, grudgingly given and liable to be taken away at the first
sign of alarm or hysteria.27

However, the question 1s: whether we will continue with the tensions that
mark our present society in which the power of the state is used to enlarge
the sphere of privacy for the benefit of the individual while, elsewhere, at the
same time, 1t 1s intruding upon that same sphere. Or are certain areas of life
inherently more private than others? Or 1s it more important that the imndivi-
dual should have complete autonomy in some areas, regardless of what they
are, than that the lines between private and public should remain for ever
unchanged? These have been posed again and again and will continue to be
debated by the academics and the intellectuals.

In the ultimate analysis, and in the background of its continued erosion
by the governments of the day, the issue of the ‘right to privacy’ 1s no longer
administrative, political, legal or cultural, but has acquired the dimension of
an issue of buman nights, and has to be treated from a umiversal perspective
A consensus on the boundary line where privacy ends and public gaze begins
may have to be evolved soon if a ternible future through the technology of
behavioural control as predicted by George Orwell is to be avoided

O
Privacy and Its Eclipse

Privacy 1s personahty and 1ts echipse 1s also the eclipse of human
rights

—MRr. Justice V.R. KrisuNA IYER,
Judge, Supreme Court of India, n a
Recent Talk in ITPA

27Madgewitch and Smythe, op. a1, p. 175
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LL ASPECTS of governing entail resolution of adversary relationships

But no issue resulting from exercise of authority scemsto consist almost
entirely of such tensions as much as secrecy in government. The conflicts
seem boundless: the public’s right to know vs. the government’s obligation
to administer without undue interference; the cternal struggle between agents
of the press vs. public officials; an individual’s necd for information possessed
by government vs. another individual’s privacy; open covenants, openly
arrived at vs. the practicalities of negotiating procedure; keeping government
processes open vs. the enormity of continual tapping of the computerised
information explosion; a newsman’s desire to protect his sources vs. an offi-
cial’s desire to know his accusers; the nced to expose conflicts of interest vs.
an official’s right to a private life; the saleability of bad news over good news
vs. the impossibility of publicising all actions; sensationalism vs. the whole
truth; and, of course, the very sensitive strain between a public’s right to
know vs. protection of that public by ensuring that military or related infor-
mation does not fall into the hands of a potential enemy.

Concentrating our attention on a democratic polity (for an authoritarian
state makes no pretence of open government), we all know that every govern-
ment based on the consent of the governed experiences the foregoing tensions
every day. The United States of America 1s no exception. Young as it may be
culturally, this oldest democratic society has probably dealt more fully,
forthrightly, and continually with openness vs secrecy than any other nation.
Yet, a renewed concern with the 1ssue has especially preoccupied Americans
1n the past two decades.

ROOTS OF OPENNESS

The foundation for openness in government goes back to the constitution
established 1n 1787. Its roots Iay in the revulsion against monarchy and
absentee government inherent in the colonial situation prior to the revolution
of 1776. Its expression was most directly provided in the first amendment to
the constitution which forbade the legislative body, the Congress, from pass-
ing any law “abridging the freedom of speech or of the press

James Madison, one of the constitution framers and fourth President of
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the United States, said: ““A popular government without popular information
or the means of acquiring it, 1s but a prologue to a farce or a tragedy or
perhaps both.” It was recognised early in the nation’s history that even in a
well-ordered democracy the instinct for official self-preservation s strong and
must be tempered with a counter force. Thus the emphasis on a free press
And in the mid-twentieth century a cabinet member® put the principle well
when he said: “If the idea of a democracy should ever be invalhidated, 1t will
be because 1t came about that more and more people knew less and less that
was true about more and more that was important.” Still, we are reminded
of the eternal dilemma by George Bernard Shaw’s words: “Liberty means
responsibility That 1s why most men dread it.”

In spite of the vision of the forefathers, openness in government did not
spring full blown overnight It grew 1n degree and 1n detail over the decades,
and 1t depended greatly on the persistence of an aggressive press.

Sessions of legislative bodies—the Congress, state legislatures, city
councils—were open to public scrutiny almost from the beginming Judicial
trials were, for the most part, conducted openly—although 1t 1s significant
that juries have always deliberated in secrecy and continue to do so, with
practically no objection from any source. Indeed, on occasion, commuittees
of legislative bodies hold closed sessions (usually called ‘executive sessions’)
when they consider matters relating to national security or to criminal
investigations It should be noted 1n passing that two conditions seem to
characterise rationalisation for closed meetings* either (1) the need to protect
the subject matter being dealt with from exploitation by enemies or suspected
law breakers; or (2) the need to insure free and uninhibited discussion and
deliberation by a deciding body Both of these considerations should be borne
in mind when we extend our 1nquiry mto the third branch of government—
which bears the brunt of the attention and debate over secrecy—the executive
branch.

ACCESS TO THE EXECUTIVE

Curiously, when journalists or scholars agonise over alleged secrecy 1n
government 1n the Umted States, they almost invariably are thinking about
chief executives and their principal subordinate officials It 1s in this arena
that argument goes on, with hardly any attention at all to dispositions towards
secrecy on the part of legislators and jurists. Perhaps this merely mirrors the
fact that so much of what we call government nowadays emanates from
executive sources, as well as the human propensity of administrative officers,
both elected and appointed, to play as many of their cards close to their chests
as they can get away with,

1w, Willard Wirtz, who was Secretary of Labour under Presidents Kennedy and
Johnson, from 1962-69
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Much of the most recent agitation against scerecy in this country stems
from the shock of revelations of official misconduct during the Nixon period
(1969-74). However, cven the most avid supporters of open government
acknowledge limitations on the idcal as far as Presidents and other
executives are concerned. For cxample, the joint cditors of a book
of essays whose bias is betrayed in heavy sarcasm by its title, None of Your
Business, observe:

There arc situations in which secrecy is permissible, cven desirable. Thus,
a government should be able to protect certain military and diplomatic
mformation of potential value to encmics; to safeguard the process of
decision-making by protecting confidences in order to encourage frank
discussions; and to assure that private information about pcople 1s not
widely disseminated.?

The two major bastions used by the exccutive to protect such legitimate
secrets are: (1) the classification of documents, that is, the varying degrees of
restriction of use and access concerning reports, communications, and other
papers that deal with military, diplomatic, or other affairs involving the
national security; (2) the doctrine of ‘exccutive privilege.’

The need for classification of documents is unquestioned. The debate is
simply over whether it is overdone. Journalists are inclined to think that
government officials are too prone to label something as having to do with
national security when its connection is remote; officialdom, on the other
hand, thinks that journalists often don’t know what they are talking about.
Whether the general public can ever determine who is most right on this issuc
1s doubtful, although fear of ‘over-classification’ by executives is considerably
mitigated by the practice of allowing legislative committees to peruse classi-
fied documents whenever it is necessary for the body to use them in their
development of legislation or in their conduct of official inquiries. In other
words, the representatives of the people do have access to these materials on
occasion and can be depended on to complain if they think many of them aie
unnecessarily restricted.

The matter of ‘executive privilege’ is somewhat more elusive. This refers
to the long-standing practice on the part of Presidents of the United States
to withhold information specifically requested by the Congress. It is ostensi-
bly based on the constitutional authority of the President to “take care that
the laws be faithfully executed” and the general structural independence of
the presidency under the American system. Between 1952 and 1974 this
privilege of withholdinginformation was asserted a total of fifty-one times, an

ZNorman Dorsen and Stephen Gullers (eds ), None of Your Business, New York, Viking
Press, 1974 Foreword, p vi.
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average of a little over two occasions per year.? Some observers consider this
too much; others, and they seem to be in the majority, tend to see the matter
in moie perspective and view these mvokings as ‘comparatively rare
occurrences ’

Students of the subject condone the doctrine of executive privilege on the
ground of the legitimacy of secrecy in such areas as the following: (1) military
and foreign affairs, which are covered by the system of classified documents
and 1est on specific statutory authority (although, as mentioned, on occasion
even classified papers are made available to congressional commuttees),
(2) investigatory files and hitigation materials, which are amply covered by
statute; and (3) advice received within theexecutive branch, which distinguishes
action (which 1s available) from the processes and advice that led to the
action, and which is necessary to protect the integrity and willingness to be
heard of career civil servants One modern amendment to the executive
privilege concept, highlighted during the Nixon admunistration, 1s the
doctrine that even a President cannot withhold information on matters in
which criminal conduct 1s imphied by already available evidence

Journalists, in their proverbial ‘fishing expeditions’, nototiously 1gnore the
idea of protecting the confidentiality of the advice process within the executive
branch. If they can cxtract from someone down the line a few titbits about
what is likely to be recommended to a department head or the President,
they usually jump at the chance to reveal their findings (while never revealing
their sources) Likewise, members of Congress often seek to intimidate
lesser officials into giving out in advance of final decisions what 1s likely to
occur Obwiously, such violations of the administrative process compromise
the integrity of the process, handicap top executives n taking responsibility
for their decistons, and slow down the entire system

THE FREEDOM OF INFORMATION ACT

The most sigmficant development relating to the secrecy issuc mn this
country has been the Fiecdom of Information Act passed by Congress 1n
1966 and further extended i 1974 As distinguished from legislators, both
mdividually and collectively, who have for the most part had access to practi-
cally everything they really needed fiom executive agencies, the average
citizen o1 private groups have not had as easy a time to get unpublished infor-
mation from thewr goveinment Published material, yes, the United States
Government probably publishes more data and 1epoits on a broader variety

3The Presidents 1n office during these years were Eisenhower, Kennedy, Johnson, and
Nmon Twenty-one of the occastons occurred under Nixon, who averaged over four per
year Data s hard to come by as to previous usc of the privilege, butits use 1s understood to
have declined untit the Nixon period Undoubtedly 1t was more frequently invoked before
the advent of document classtfication belfore World War 11,



1132 0. Glenn Stahl

of subjects than most of the rest of the world’s governments put together,
But obviously much remains unpublished. It was to mect this occasional need
on the part of private citizens that the Freedom of Information Act was
legislated. Pieviously, therc had been no clear guidclines to assist a citizen
seeking information and no remedics for denial of access.

The effect of the new law was:

1. to shift the burden from the individual to the government; that is,
the onus is now on the government to justify secrecy;

2. to replace a ‘need to know’ standard with a ‘right to know’;

3. torequirc any request to be met, provided any expense of searching
and duplicating records is paid for;

4. to establish standards for what records are open to public inspection
and judicial remedies-for any aggrieved citizen; and

5. to require federal agencies to provide the fullest possible disclosure.

Prior legislation had simply authorised secrecy for ‘good cause’ or to protect
the ‘public interest,” and in 1958 had modified the longstanding official
authority to regulate storage and use of records by clanfying that this did not
authorise withholding them from the public.

The Freedom of Information Act covers opinions and orders within an
agency; policy statements and interpretations not already published; staff
manuals; and records that affect the public. Further amendments passed
1 1974 speeded up and eased the process of access, requiring prompt respon-
ses; required uniform and moderate fees for locating and copying records;
called for publication of indexes for administrative processing of requests;
and required release of parts of documents even where some parts met the
statute’s standards for confidentiality.

The new law denies access only for the following categorics of
material:

1. classified documents concerning national defence and forcign
policy;

2. personnel and medical files, and other material concerned solely with
internal personnel rules and practices;

3. confidential business information (e g., trade secrets, data on financial
mstitutions, certain geologic data, etc);

4  1mvestigatory files;

5. internal communications; and

6. information exempt under other laws.

The exceptions appear to be sufficient to prevent any unnecessary burdens

on administrative agencies and still allow maximum access to the average
citizen,
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THE PRIVACY ACT

Related to the Freedom of Information Act, although at some points
requiring some reconciliation of purposes, 15 the Privacy Act of 1974, The
main thrust of this legislation 1s to maximise an individual’s access to records
about humself but to protect the privacy of individuals from snooping by
others. This law allows a person to review most files pertaining to himself,
requires that these be complete, accurate, and up-to-date; allows the indivi-
dual to challenge their accuracy, gives him significant control over how
information concerning him 1s used ; prescribes that information obtamed for
one governmental purpose (e g., taxable income, census data, etc ) not be
used for another purpose, and restricts disclosure of personal information
about an individual to others except with his consent.

Files of the Central Intelligence Agency and of criminal law enforcement
agencies, plus investigatory materials of all law enforcement agencies and
intelligence files of the U.S. Secret Service are proscribed from any access
Access 1s also denied for files used solely for statistical purposes, 1nvestigatory
material for federal employment, military service, contracts, and security
clearances; testing or examination material used solely for employment
purposes; evaluation material used 1n making promotions in the armed servi-
ces; and, of course, classified material concerning national defence and
foreign policy

It should be noted that, while protecting the individual citizen from
mappropriate use of data about himself, the Privacy Act, like the Freedom of
Information Act, is clearly designed to open up government files to any
mdividual provided they do not breach the rights of others or the security
of the state.

OPEN MEETINGS

On the heels of the foregoing legislation, a law was passed in 1976 (effective
1n 1977) that requires forty-seven multi-membered federal agencies to open
most of their regular meetings to the public Known as the ‘Sunshinc Act’.
this Act applies mainly to regulatory bodies Iike the Inter-State Commerce
Commussion, the Federal Trade Commission, the Federal Communications
Commussion, the Securities and Exchange Commission, and other agencies
concerned with regulating economic behaviour. A number of these sessions
had been normally open before, but the new law pinned the matter down and
again put the burden on the government organisation to justify secrect meet-
ngs.

An organusation that monitors such cvents reports that during the first
year of operation under the new Sunshine Act only 38 per cent of all meetings
were ‘entirely open to the public.’ Attention 1s drawn to the term ‘entirely’.
It 1s quite likely that many sessions were partially open, bemg closed only
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for such portions of time as were devoted to prescribed matters, such as per-
sonnel decisions or commercial issues that would have revealed trade scerets.

ETHICAL CONCERNS

Closely related to matters of secrecy and openness, to say nothing of
privacy, has been the whole range of legislation prescribing that top officials
report their major financial holdings—as an openness feature designed to
insure against unwarranted conflicts of economic interest on the part of
federal appointees, plus legislation which limits the kinds of activaty (at
least for certain periods) that departing officials can engage in after they leave
government—as an effort to discourage misuse of inside information on
behalf of some client or for one’s own aggrandiscment.

Both the restrictions on one’s post-government occupation and the
demands for full financial disclosure suffer from focusing on external appear-
ances as agamnst the actuality or likelthood of conflicts of interest As I have
observed clsewhere, it is naive to expect that these particular kinds of open-

ness solve all problems by concentrating on the prospects of temptation
instead of on the crime.4

OPENNESS IN THE FIFTY STATES

As with any governmental subject about the United,States, one must
always be reminded of the high degree of decentralisation in the American
system. It is quite relevant to our subject here. Generally, the states were
ahead of the federal government in enacting open-meeting or ‘sunshine’ laws
for their state and local boards and commissions, but they lagged behind the
national level in passing freedom of information or access-to-records laws.

By 1978 forty-eight of the fifty states had freedom of information statutes
on the books, mostly paralleling the provisions of the federal law of 1966.
State open-record laws usually do not include police logs or arrest records
as available on demand, but there has been a long tradition on the part of the
overwhelming preponderance of police departments to make these current
records completely available to members of the press

A major area of information still in controversy 1n many localitics has to
do with welfare records. Obviously, welfare recipients do not often relish
having their dependency on the public weal widely known. Yet, a substantial
proportion of public funds 1s usually involved, and many taxpayers feel that,
embarrassing or m)t, those who foot the bill have a right to know how the
money 1s being spe%\ This dilemma between the public character of the funds

4Space does not permut a full discussion of this subject here The reader is referred to

Chapf‘ff 16, “Public Service Ethics in a Democracy,” in the author’s book, Public Personnel
Administration, Tth ed , New York, Harper & Row, 1976.



Open Government in the United States 1135

and the privacy of welfare recipicnts 1s not likely to be 1esolved with any
finality in the foreseeable future

Open meetings are another matter. All fifty states now have open meeting
laws applying to both state and local agencies Of course, legislative bodies,
state legislatures, and city or other local councils, have long conducted their
main operations in public view. Commuttees of such bodies, however, have
not had a tradition of as much openness as has existed in the sessions of their
counterparts in the national Congress. The main effect of the relatively recent
open meeting or sunshine laws has been to place the burden on the imnstrument
of government 1tself to justify secrecy. Generally, ‘executive scssions’ of
councils, boards, et al, are countenanced when they consider such matters
as personnel 1ssues, parole hearings, briefings by staff members, and subjects
relating to local aspects of the national government’s responsibility for
national security. Actually, many boards and councils have favoured open
sessions as a sound public relations policy, regardless of any requirement of
law. Aggressive local newspaper behaviour has often contributed to this
practice.

Disclosure of officials’ financial interests now 1s provided for in many
state and local juiisdictions, although this has for the most part been a more
recent practice than has obtained 1n the federal government It 1s interesting
that, so far as corruption 1n office is concerned (especially in the dealings
between commercial firms domng business with the government and responsi-
ble officials), ustory has demonstrated a much,greater proneness toward
abuse (1nstances of bribery, favouritism, misuse of funds, etc ) mn local govern-
ment in the United States than at any other level This reflects in my judgment
not so much on the absence or recency of financial disclosure practices as on
the greater lack of interest in local affairs and citizen neglect of local vigilance,
in comparison with the high national concern with actions of the federal
government,

THE UNRESOLVED ISSUES

We can perhaps accept as ‘given’ that too much secrecy 1n government
1s usually worse than too much openness. Nevertheless, the problems that
arise 1n efforts to avoid or to offset secrecy do not suggest that attempts at
resolution of this tension between secrecy and openness are simple Not only
are they extraordinanly complex and often engage conflicts in basic values,
they frequently seem 1nsoluble 1n any general sense and suggest that we will
be debating specific issues for generations to come Like 1n so many aspects of
governance and administration, ‘where you stand depends on where you sit '
Conscientious officials, with not the shghtest tinge of desire to do anything
except that which serves the general public interest, see the picture differently
than the average citizen and certamly differently than the typical journahst
or the self-appointed gadfly who sometimes makes a career of baiting public
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officials.

1 have alicady hinted here and theie at some of the conflicts that plague
this subject. Going beyond what 1 have alieady said about particular issues,
such as executive privilege, practices of legislative bodies, and disclosure of
financial interests, 1 fecl a need to highlight scveral broad issues that are
especially troublesome.

The Impact of Television

A number of state and local legislative bodies have for some time been
‘open’ not only 1n the traditional sense but even morc pointedly by having
television cameras focused on them—at Icast when, in the judgment of the
media, the subjects up for attention seemed to call for such instant publicity.
Some city council heads and state legislators who initially opposed this
exposure have found the experience constructive and conducive to better
deliberation. Even the federal Congress 1s tentatively experimenting with
allowing some of its activities to be televised The practicc has often been
used in recent years for important committee hearings, although rarely have
they been bioadcast in full when they lasted more than a few hours. Now
there is prospect that some instances of general House or Scnate sessions will
be broadcast

The limited number of hours 1n a day and the many competing demands
on television time make certain that this particular form of openness is not
likely to prevail for any great shaie of legislative deliberations. Furthermore,
‘there are many thoughtful persons who doubt whether this medium is really
very satisfactory in the long run It certainly provides a ‘field day’ for dema-
gogic grandstanding by the less sincere members of the body and may drive
undergiound a lot of the negotiating and compronusing that would otherwise
take place This, of course, 1s also applicable to 1egulatory bodies that deal
with even moire technical and complex subject matters than do legislative
assemblies Finally, one might ask whether 1t 1s not better to confine openness
of meetings to those who aie interested enough to attend 1ather than expose
them to the greater temptations of demagoguery incident to TV broadcasting

Interest m the Extiaordinar y

It seems to be an unavoidable disposition of the media, to say nothing of
many individuals, to pay httle attention to majo1 1ssues and developments
while spending an nordinate amount of time on trivia that 1s exciting,
sensational, or highly charged with conflict or personal scandal. No wonder
that many public officials shy away from too much exposure lest what they
consider purely private matters become distorted by sensationalism in the
press

President Calvin Coolidge explamned 1n his autobiography his own tight-
lipped philosophy of the 1920s: “Everything that the President does poten-
tially at least 1s of such great mmportance that he must be constantly on
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guard . Not only in all his official actions, but 1n all his social intercourse,
and even 1n his recreation and repose, he 1s constantly watched by a multitude
of eyes to determne if there is anything unusual, extraordinary, or irregular
which can be set down in praise or blame.”

Immumity of the Judiciary

Whether 1t 1s a reflection of the power of the legal profession in American
society or some other phenomenon, it 1s indeed curious that, with all the avid
mterest in this country in open government, the judiciary goes almost scot-
free of the desire to open up important deliberative sessions to public scrutiny
As I have pointed out, trials and hearings themselves are usually open but
meetings of panels of judges and juries never are. No institution 1 this nation
has had more 1mpact on the life of our society than has the Supreme Court
Yet, no one but the participants and their subordinates have any knowledge
of the give-and-take that leads to important decisions

By no means do I mean to suggest that the situation be otherwise, but I
can fully understand the executive official’s envy of the pristine freedom that
judges and juries have from the prying eyes of the press or the public 1n
their arrival at judgments. Somehowweare content to rely on the 1esults alone
Certainly one can properly deplore any exposure of a jury’s deliberations
Can one imagine 1ts discussion open to a surrounding public—with possible
catcalls, demonstrators’ yells, missile throwing, and the like? Not even the
most avid Iibertarian contends that justice would be enhanced by such a
process. However, some do press for just such exposure when 1t comes to
regulatory agencies, administrative bodies, and legislatures.

So far, most deliberative processes are rarely invaded by outsiders, even
in executive agencies, but they do not enjoy the immunity the courts seem to
have from the contention that they ought to be so exposed Should such a
contention move much beyond 1ts current state of doubt, the unfortunate
consequences for free exchange of views, for mutual respect for different
ponts of view, and for eliciting gemune viewpoints from all participants would
be disastrous to contemplate.

The Infirmities of a Firee Piess

Few would argue that a democracy’s success and survival are not critically
dependent on the leavening influence of the ‘prtiless light of publicity ” But
problems certainly arise over who has the power to focus that hght There seem
to be these shortcomings 1n total reliance on a free press, privately financed
and managed by a professional elite

Haste and Jouinalism Journalists operate in a perpetual state of haste.
This partly accounts for their missing subtle movements and the sigmficance
of events 1n favour of the loud and the strident And it explamns 1n part therr
mnability as generalists to understand fully what they are reporting

Dominance of Bad News. Journalists resolutely restst culpabulity as to the
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common charge that they consider only what 1s bad as being worthy of news,
When the worsening of any condition {e.g, a strike a cost-of-living rise, a
corruption chaige, etc.) is automatically front-page news, but a significant
improvement 1n the situation gets hittle o1 po attention—one wonders about
the balance of the average journalist’s philosophy. The problem is not that it
is wrong to expose error or malfeasance but that prcoccupation with it—
cither by ncglect of alternatives or by the very flamboyancy of the display—
can profoundly affect what the public learns about developments of general
interest. After all, the purpose of frec press exposure is to keep the people
informed. The tendency to ignore mundanc news about how well things arc
going, in favour of what goes wrong, automatically gives a distorted image.
It is the misleading impression that is every bit as dangerous to the general
welfare as no news at all. Concentration on a fraction of events that reflect
unfavourably on officialdom can lead to an extreme view that may not be
justified. Even during the days of the Watergate exposures during the Nixon
administration, few Americans and certainly far fewer non-Americans could
sec moie than a picture of connivance, misrepresentation, and illegality in
governmental operations. Never mind that the total performance of the
administration in domestic and foreign affairs had by no means been a whole-
sale disaster. Never mind that the great mass of governmental processes were
moving along with efficiency and honesty and care Never mind that not one
career civil servant had even been accused of wrongdoing. The public was
rarely even reminded of these realities by the news media. And Nixon had
become so discredited that nothing he said-—even when the facts supported
him-—was accepted at face value.

Control of the Media Newspapers and broadcasting stations arc owned
and operated by private interests 1n the United States Most Americans are
dependent on a single newspaper for their news of current events. The
fact 1s that the med:a may not have direct power 1n the sensc that an elected
or appomted offictal may have, but the media’s performance certainly has
consequences Even though the press may not initiate events or start major
moves, 1ts reporting clearly affects events. Yet, only a handful of influential
men control both the reporting of news and the editorial opmnions of the
major media. Obviously, the protection of the broad public interest 1n these
circumstances must rely on continued emphasis on a multiplicity of media
outlets and on avoidance of over-concentration of ownership and control
of press and broadcasting facilities

Access to the Media. Parallel to the foregoing point is the question as to
how competing points of view get expression. Monopoly of the press and
television in some localities makes access to these powerful instruments of
vital importance. Is freedom of the press merely for those who happen to own
the devices for dissemination? Does not the first amendment need a more
positive interpretation so as to protect the right of readers and listeners to a
full range of news and public opinion? Can we rely on the ingenuity of public
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officials themselves o1 of others who know how to get piess attention to round
out the facts on some 1ssue or event? Few public officials daie to offset what
they consider misrepresentation, lest they incur the 1esentment of journalists
and make matters worse 1n the future Certainly, however, few would suggest
reliance on government issuances alone As onc astute observer says:

Making the media representative and giving expression to the intensely
different voices among the American public will not be accomphished by
substituting goveinment control of the media for private control The
responstbility for providing opportumty for expression belongs to both
the governmentally and the privately controlled media 5

CONCLUSION

Having the most detailed and perhaps the most reassuring information-
access laws and systems 1n the world obviously does not guarantee that the
United States has the problems of secrecy in demociatic government solved
Controversy and challenge continue. Tension between the media and official-
dom remains almost as strenuous as ever It1swhat one must expectin a
vibrant, generally well educated, society The problems are not different 1n
kind from those existing clscwhere, only different in degree or, more accu-
rately, 1in degree of refinement.

Apart from clearer definition and procedurahsation of access to govern-
ment performance and materials, no mechanism has yet been invented to
resolve the daily pull and tug between a free press and an ostensibly open
government The press, encumbered by corporate control, by the compulsion
for haste and to see mostly the bad side of things, and by the limitation of
generalists tiying to master the ever-extending range of complexities 1n the
hands of government specialists, and the government, eager to see the best
face put on its works and subject to the sometimes ovelwhelming strains of
administering next-to-unmanageable programmes, will continuc to be i an
adversary relationship

Yet, government has had far moie constraints placed on its behaviour
than has the press Both conventional doctrine and judicial interpietation have
barely touched the more subtle and difficult 1ssues mnherent in a free press
No one has come up with the magic answers to how can we trust the press?
how can we be sure it 1eports (or even sees) the whole picture? how can we

assume 1ts ntegrity and farsightedness any more than that of responsible,
elected officials? No third party ‘regulation’ seems practicable In the long
run, all we can count on 1s competition within and among the media
themselves, the interplay between official and press views of 1ssues and events,
and, above all, an imncreasingly better educated and sophisticated population

SJerome A Barron, Ficedom of the Pressfor Whom? The Right of Access to Mass Meda
Bloomington, Indiana University Press, 1973, p 93 Mr Barron 1s an authority on consti-
tutional law O
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THE POST-WORLD War 1I Presidents n the United States, begimning

with Harry S. Truman, have made increasing use of executive privilege

in their administrations. What is executive privilege? What 1s its nature?

What is its basis—constitutional or otherwise? What are the recent trends in

its use 1n practice? It 1s proposed to discuss some of the answers to these
questions 1n this paper.

Executive privilege refers to the modern Presidents’ claim for an absolute
right to determine what information in their possession they would share
with the two other branches of the government.® Basically, 1t is a discretionary
power to refuse to share mformation with the Congress. Such a presidential
control over information is called the ‘executive privilege.’? Raoul Berger, a
noted critic of executive privilege, defines executive privilege as ““the President’s
claim of constitutional authority to withhold information from Congress.. .”’3
Nixon’s Secretary of State William Rogers, while he was the Deputy Attorney
General in the Eisenhower admimstration, defined executive privilege as:

the power of the President to preserve the integrity of his constitutionally
assigned functions by withholding information the disclosure of which
would impair the process by which the executive branch carries out those
functions or would be contrary to the public interest.4

Executive privilege has to be distinguished from executive prerogative.’
Executive prerogative, though claimed to be a concept as old as the organised
government 1tself, has distinctly an imperial touch. The executive, in all
forms of government, has claimed a degree of discretion to decide on the

1Though our concern 1 this paper is restricted to sharing of such information by the
executive with the Congress.

2Sce Adafn\Breckenndge, The Executive Privilege: Presidential Contiol over Information,
Lincoln, Umverglty of Nebraska Press, 1974, pp. 1-2.

3(Emphasis added). Execunive Privilege. A Constitutional Myth, Cambridge, Mass.,
‘Harvard University Press, 1974, p. 1.

4See ‘Secretary 'Rogers Statement on Executive Privilege,” The Department of State
Newsletter, August 1‘571, P 2

5The Oxford Dictzomfzry uses ‘prerogative’ and ‘privilege’ as synonymous
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conflicting 1ssues for which théie are no answers 1n the existing law or conven-
tions. Thus, executive prerogative 1s the power to act according to discretion
without any legal prescription. According to the Encyclopaedia Britannica,
“Prerogative in English law means the residue of discretionary power and
legal immunities that are left 1n the hands of the Sovereign.”¢ Executive
prerogative has a sense of being inherent in the body of the crown. However,
executive privilege 1s something gianted either to a person or to a body of
persons by the constitution or by the law or merely a claim of the executive.
Executive privilege can be considered as ‘animmunity or exemption conferred
by special grant,’” on the executive branch of the government

CONSTITUTIONAL BASIS

Executive privilege, to be real, has to be ‘conferred’ by the constitution
or the law What 1s the basis of executive privilege claimed by the modern
US Presidents? The executive branch has been generally reluctant to base the
claim of executive privilege on the laws passed by the Congress even when
they permitted such withholding of information.® What the Congress has
given through legislation 1t can take away any time ® The executive branch
has been looking for a more solid ground for its claim of executive privilege

Presidents since Truman have seen executive privilege “rooted in the
constitution ” But the constitution nowhere speaks of executive privilege
The founding fathers were creating under the constitution a republic, not so
much a democracy The constitution speaks of the “privileges and immuni-
ties of citizens,”*° but not of the privileges of the executive Thus, 1n the
Supreme Court hearings in Nixon’s tapes case (U S. vs Nixon), on July 8,
1974, Justice William O Douglas told Jaworski, the Watergate Special
Prosecutor. “We start with a Constitution that docs not contain the words
‘executive privilege’ > 11

Article II of the constitution vests the executive power 1 the President
The proponents of executive privilege have asserted the President’s exclusive
exercise of the executive power as the basis to decide what information the
executive could share with the Congress ¥ But this seems to be a fa1 fetched

SEncyclopedia Britannica, Chicago, Encyclopedia Britannica Inc, 1973, p 458

"Encyclopedia Britannica, Chicago, Encyclopedia Britannica Inc, 1961, p 438 L

8Congress 1 Several legislations provide for the withholding information from the
general public See for details, Francis Rourke, Seciecy and Publicity Dilemmas of Deino-
cracy, Balimore, The Johns Hopkins Press, 1961, pp 56-62.

®Joseph W. Bishop, Jr., “The Executive’s Right of Privacy An Unresolved Consti-
tutional Question,” The Yale Law Journal, 66, No 4 (1957), pp 479-80

103ee Art IV, Sec 2 and Art X1V, Sec. 1.

1Quoted by Richard E. Cohen, “Court Hears Arguments on Extent of ‘executive
privilege,” ** National Journal Repor ts, July 13,1974, p 1058

12See “Executive Privilege” (Statement by President Nixon, March 12, 1973), Weekly
Compilation of the Piesidential Documents, March 19, 1973, p 253
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solicitation of a basis for exccutive piivilege, since the same Article of the
constitution in Section 3 says that the President ““shall take care that laws be
faithfully executed.” It1s the Congress as a law making body and the judiciary
as a law interpreting body who could oversee whether laws have been ‘faith-
fully’ executed or not by the President. In that process, if the Congress
needs infoimation, the President cannot deny 1t.”3 But any article or scction
is good enough for those who arc determined to tiace exccutive privilege to
the constitution. Because, it has been claimed that since the President is
charged with the duty of ‘faithfully’ executing the laws, 1n the process, he alone
has the ‘inherent’ right to decide what information could be given to the
Congress.4 The President’s oath of office also binds him to “faithfully exe-
cute the office of President **’5 In brief, the President alone has the executive
power and he alone decides on matters relating to his exccutive powers.

That being so, executive privilege has been fraced to an unstated but,
nevertheless, underlying theory of the separation of powers which distinguish-
es the American form of government from the parliamentary form. Thus,
William Rogers traces the executive privilege neither to any statute nor to
any administrative regulation but directly to the “constitution 1tself and the
design of the founding fathers for a sepaiation of powers between the exccutive
branch, the legislative branch and the judiciary.”?¢ The thrce branches are
created equal and coordinate and one branch cannot force the other to do
what 1t is not willing to do. Presidents have often, therefore, preferred to base
their claim for unfettered discretion to caercise execulive piivilege on the
doctrine of separation of poweis.

The constitutional base for executive privilege 1s thus buttressed by
combining together Article II of the constitution with the underlying doctrine
of separation of powers Taken together 1t 1s argued that exccutive privilege
1s “inherent 1n the scheme of government created by the constitution.”*?

The courts have generally refused to decrde on the question of executive
puivilege. There have been no specific court cases on executive privilege till
1973 Even where the question arose generally, the court decisions, as J oseph
W. Bishop says, are not much illuminating because they “furnish no gmdance
as to the mherent right of the executive to withhold information from Cong-
ress '8 However, 1 1973, 33 Congressmen went to the Federal District
Court, Washington D C., questioning the executive’s right to deny them the

13For detailed discussion see Berger, Executive Privilege, pp 2-14.
Y Congressional Recoid, 931d Cong , 1st Sess , Vol 119, Pt 6 (Maich 13 1973), p 7414
15Art 1, Section. 1

18“Secretary Rogers Statement on Executive Privilege,” The Depaitment of State
Newsletter, August 1971, p 2
1”Memorandum of opmion of Arnold, Fortas & Porter, “Immunity of a Confidential
Admunistrative Assistant to the President from Compulsory Process of a Congressional
Cox;lmlttee,” February 17, 1964, FG-II-8-1/Staff Aides, Johnson Library.
8“Executive’s Right of Privacy . ”, The Yale Law Jouinal, pp 478-9.
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information on the underground nuclear test at Alaska. Judge George L.
Hart, Jr., refused to entertain the suit on the ground that “such a judicial
determination would violate the separation of powers doctrine *’*® However,
a year later the Supreme Court 1n United States vs. Nixon, 1974, said: “The
privilege 1s fundamental to the operation of government and imextricably
rooted 1n the separation of powers under the constitution.”?® More enthu-
siastic protagonists of executive privilege find that such a privilege 1s widely
used within the government not only by the President but by the legislature
as well as the judiciary Hence they prefer to call such a practice of withholding
of information as ‘“constitutional privilege.”’2*

Historically, the exclusive right to decide whether o1 not to share informa-
tion with the Congress has been claimed by Presidents ever since the inception
of the republic However, it was certainly not claimed 1n the doctrinaire sense
of executive privilege. George Washington used, for instance, functional
differentiation between the two chambers of the Congress as a safe device to
refuse information. In 1976, for example, he refused to submut papers relating
to the Jay treaty to the House of Representatives on the ground that they had
no ‘right’ to the papers. However, he later made available those papers to the
Senate.??

RECENT TRENDS

The details of histotical mcidents need not detain us here But suffice 1t
to say that such cases have been too few 1 between and hardly possess the
strength of historical precedents Eaecutive privilege has been increasingly
given currency smce Eisenhower’s administration first claiming it 1 the
context of the McCaithy hearings in 1954 23 However, 1t 1s difficult to agree
when Arthur M Schlesinger, Jr , says that, “no President or Attorney General
used it before the Eisenhower administration 24 President Truman had also
used executive privilege. Truman, 1n fact, extended 1t to protect the Piesident
even after leaving the office. Truman in November 1953 refused to appeat
before the House Un-American Activities Commuttee and testify ‘with respect
to matters which occutred’ during hus tenure as President even though he had
left the presidency Of course, Truman did not call his claim as ‘executive

1%Richard E Cohen, “Information Gap Plagues Attemp t0 Grapp le with Growing
Executive Strength,” National Jow nal, March 17,1973, p. 38¢

20Quoted by Martin F. Richman {book review) “E,xecuf"'e Pruvilege The Myth Lives
On,” Stanford Law Review, 27 (1975), p. 490, ’

*1“Department Discusses Powers on Providing Inf™ ation ", Stafe Departmert
Bull;tm, 67 (July 3, 1972), p, 32

*“Executive Privilege”, Statement b g

No 100 (Junc 20, 1972), pp H. 581420 o Do

2BIid,p H 5815

*8The Impei ral Pi esidency , Boston, Houghton M- m,

Congressional Record, Vol 118,

1973, p 159
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privilege’, but based his denial on the separation of poweis 25 However,
what is new in the claim to withhold information by the executive, since the
Eisenhower administration, is that the claim has been based on some consti-
tutional considerations and making their claim to be an wiherent aspect of
government. The Eisenhower administration also cxtended it to cover a wide
range of subjects.

According to Raoul Berger the term *“ ‘executive privilege’ was not found
mn any dictionary of American politics before 1958”.26 According to Schle-
singer’s study the term ‘executive privilege’ was first introduced in the official
language by William Rogers, the then Deputy Attorney General of Eisen-
hower, in 1958.27 The use of executive privilege became so frequent in the
Eiserthower administration that the Senate took an extra-ordinary step of
refusing to confirm Lewis L. Strauss as the Secretary of Commerce.zs‘ One
specific ground for the Senate action was his excessive use of executive privilege
to withhold information from the Congress while he was the chairman of the
Atomic Energy Commission (1953-58).29 Arthur M. Schlesinger, Jr., has
rightly put 1t: “The historic rule had been disclosure, with exceptions, the
new rule was denial with exceptions *’3°

Executive privilege since the 1960s has also taken new dimensions The
presidents have even seriously come to dislike speculation on the executive
policies by journalists, Congressmen or the people. James B. Reston, for
mstance, came to know about the speech Johnson was going to make at the
20th anniversary of the UN and his plans to end the financial crisis faced by
the international organisation. Reston had a column on it in the New York
Times. Johnson was so furious on the leak of the information that he got the
speech rewritten As Reston says, “The doctrine of ‘no speculation’ 1s some-
thing new 1n the catalogue of presidential privilege.”’3*

The Nixon admunistration, however, went the farthest in its claim of
executive privilege. The right to withhold infoimation, at the most a
customary traditional claim of the executive, was elevated to the status of a
constitutional right duung the Eisenhower administration. But during the
Nixon administration 1t became an all-embracing, inherent, and self-evident
right William H. Rehnquist, Assistant Attorney General stated, in 1971,

€6 <

*3See President Harry S (Truman’s Jetter to the Chairman of the House Un-American
Activities. Breckenridge, The Executive Privilege, Appendix, pp 164-7

28Executive Privilege, p T

*TThe Imperial Piesidency, b 159.

28Normally it 1s customary fo'r the Senate to confirm the Presidential nominees for the
Cabinet posts He is the eighth Calbinet nominee to be denied confirmation so far.

9The New York: Tunes, 20 June 959,p 8

3The Imperial Presidency, p 1Y7.

3James B. Reston, “The Press, (the President and Forelen Pohcy”
- s R é g 1cy”, Foreign Affans,
44 (July 1969), 515, ¢ gn Affans,
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about the Nixon admunistration’s definition of executive privilege:

The doctrine of executive privilege, as I understand it, defines the consti-
tutional authority of the President to withhold documents or information
in his possession or in the possession of the executive branch from the
compulsory process of the legislature or judicial branch of the govern-

ment 32

In 1973 Nixon’s Attorney General, Richard G. Klemndienst, made the
most sweeping claim of executive privilege. According to him none could
appear before the congressional committees and testify “if President so
commands 7’33 He attempted to make impeachment a routine measure,
what the constitution had provided as the extreme measure As he said:

..if the President of the Umited States should direct me or any other
person on his staff not to appear before a congressional commuttee to
testify... he has the constitutional power to do so. .34

If the Congress were to be unsatisfied with presidential withholding of
information, 1t could erther cut off funds to the President or impeach him.

If Truman had extended the protection of executive privilege to the
Presidents even after their retirement, Nixon extended the same benefit
even to his staff aides As he put 1it: “Staff members must not be
inhibited by the possibility that their advice and assistance will ever become
a matter of public debate either during their temun e in government o1 at a late
date.”’3s

SECRECY AND EXECUTIVE PRIVILEGE

Anmportant reason for the sudden growth n the use of executive piivilege
has been the compulsive need felt by the administrations for secrecy in the
policy making process. The urge for secrecy was itself a product of the then
prevailing political atmosphere of anti-communism and cold war. An impor-
tant obsession with the Presidents was protecting secrecy of their policy
making process.

32U'S Congress, Senate, Hearings, the Commuttec on the Judiciary, the Sub-Committee
on Separation of Powers, Executive Privilege The Withholding of Information by the Execu-
five, 92nd Cong, 1st Sess, (Washington, D C  GPO, 1971),p 27

33Congressional Quarterly, Alimanac 29 (1973), 777.

34y s, Cong, Senate, Sub-Com on Intergovernmental Relattons, Com on Govern-
ment operations, sub-com. on Separation of Powers and Admmstrative Practice and
procedure, com on Judiciary, Hearings, 93rd Cong 1st Sess Executive Privilege Secrecy
in Government, Fieedom of Information, Vol 1(Washington, D.C GPO, 1973),p 30

35“Executive Privilege” (Statement by the Prestdent, March 12, 1973), Weekly Compila-
tion of the Piesidential Documents, 9 (March 19, 1973), 254,
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In the 1960s there was a tremendous imcereise in the scereey in the executisve
branch deliberations, Presidents Kennedy, Johnson and Nison were excessive-
Jy committed to preserve seereey in their forcipn policy maling process,
This commitment was 1eflected at all fevels of the pavernment and 1 alf
departments and agencies. As a result, secreey bus been <o indiscriminatingly
used that Robert Goralski is caustic when he s, that untif recently the US
miltary classified even the amount of “peanut butter and toilet paper”
purchased for the use of armed forees, 3%

In the Cuban nussile ciisis, for instance, the Sovict Union had all the
advantages of sccreey n stealthily introducing atomic missiles in Cuba.
But the US formulation of response to the crisis was not less shrouded in
seciecy. Presidential advisers where almost competing with cach other in
maimtaining utmost secrecy of the decision-making process, President Johnson
also had conducted his Victnam decision-making in such top scereey that the
planncd cscalation of the air and ground war in carly 1965 was successfully
kept a sceret, so that the President could still maintain m public that he knew
“of no far reaching strategy that is being suggested or promulgated”, which
would escalate the war.,37 The Gulf of Tonkin incident and the US response
to it in 1964 was such a tightly held sceret that the clement of deception that
formed the basis of 1t was not realised cither by the Congress or the public
for atlcast three years. In the case of the complete bombing halt, ordered by
President Johnson on October 31, 1968, the dissemination of the information
was so tightly controlled that only four pcisons knew it 1n the State Depart-
ment.38

A concommitant aspect of adnunistrative secrecy 1s the administiative
lcaks. Normally, admimstrative leaks arc caused by those who are opposcd
to a dominant pomt of view on a particular policy. Having failed in their
cfTorts to make the President accept their view point, or being unable to reach
the President through the regular official hierarchy, individuals with an
oppostte view point try to publicise the eaisting differences within the admins-

stration 1 an cffort to win the support of the press, the Congress and the
public for their view point.3? It 1s an attempt to build up an outside coalition
for a particular view point, to pressurise the President and his men in favour
of their point of view. All the recent Presidents and their men were woiried
about the premature disclosure of their thinking through leaks. Presidents
Kennedy, Johnson and Nixon made constant efforts to tightly hold the
information which they thought to be secret, by restricting access and devising
ways and means to prevent leaks. Benjanun Read who as the Exccutive

36¢How Much Secrecy can a Democracy Stand?? Lithopmion, 7, No. 3 (Fall 1972),
P 78.

3%The Pentagon Papers,p 400

88Transcripts, Bemjamin Read Oral Ilistory Interview, p. 11, Johason Library.

3"Seec Douglass Cater, Power Waslhington+ A Critical Look at Todays Struggle to
Govern ut the Narions Capital, New Yoik, Random Housc, 1964, p. 235,
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Secretary in the State Department was in control of in-and-out flow of cables
says that on the test ban treaty Kennedy had “almost pathological fear of
press leaks.””4°

Of course, secrecy has been a part of the governments everywhere. The
American constitution itsclf was born in secrecy. It was basically an aristo-
cratic creation and generally secrecy 1s an attribute of aristocracy. Alexander
Hamuilton considered ‘secrecy’ as one of the virtues which made the executive
eminently suited to conduct foreign affairs.4® Ever since the inception of
the republic, to some degree, the conduct of foreign affairs has been always
shrouded in secrecy. The secrecy has not only given the President greater
powers in foreign affairs than the Congress but allowed him to dominate
foreign policy making process.

Yet the constitution nowhere specifically empowers the exccutive to exer-
cise the power of secrecy. For the majority had their apprehensions of the
exccutive leadership. They reposed their trust in the Congress and their leader-
ship. Thus the constitution empowers the Congress alone to decide on the
need for sccrecy.4* But the Congress has consistently refused to enact an official
secrets Act, similar to the one Britain or India has. In the absence of such an
Act, the US exccutive, under certain circumstances, has taken recoursc to
cxecutive privilege.43

In a technical sense, a distinction between mere secrecy and executive
privilege can be made. Sccrecy operates within the admunistration as well as
1n the cxecutive-Congressional relations Within the administration, secrecy
manifests through a classification system such as ‘confidential’, ‘cyes only,’
‘secret’ and ‘top secret,” These, 1n fact, act as information hnuting devices
within the administration Several communications within the administration
arc made available to selected officials on a “need to know’ basis Itisnot that
Presidents maintain secrecy vis-a-vis the Congress, but occasionally they have
kept sccrets even from their own advisers i the area of national sccurity.s*
Often sensitive cables have been tightly held by a few top officials within the
admunistration,

The admunistrative sccrecy vis-a-vis the Congressalso operatesattwolevels.
The exccutive need to maintain secrecy from: (1) the gencral public and
(2) the Congress 1tself. Thus the communications with secrecy classification
do not necessarily mean that they are not made available to the Congress.
Under the presidential charge of secrecy, such communications have been

4OTranscripts, Oral History Interview, p 7, Kennedy Library.

The Federalist Papers, New York, A Mentor Book, 1961, p 462,

425ec Art 1, Sce 5

43Sce **Bizarre Demise of Political Trial,” The Leonomust, May 19, 1973, p 49,

43The former Secretary of Navy, James Forrestal, for instance, came to hnow of the US
agreement with the UK on the use of atomic weapons only with mutual consent only after
he became the Secretary of Defence in 1947; and that, not through the executne officnls
but through Senators Vandenberg and Hickenlooper, See John G Palfrey, “Ths Protien
of Scereey,” Annals, 290, November 1953, pp 94-5.
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occasionally shown to some Congressmen. The cxecutive has also requested
for closed scssions of the congressional committees whenever they have
presented sceret information to them. Often on major foreign policy crises,
the Presidents have called the congressional leadership for 2 White House
bricfing or held secret consultations with relevant commuttees and leadership.
In all such instances, while the congressional committees have shared secret
information with the executive, it has been effcctively withheld from the
general public. What really differentiates eaccutive privilege from secrecy 1s the
underlying ‘authority’ of the President to say ‘no’ to the Congress for any
kind of information, whether 1t bears administrative classification marks or
not But the cffect of secrecy and exccutive privilege is the same: withholding
information from certain people within the government,

EXECUTIVE PRIVILEGE IN PRACTICE

Exccutive privilege has been exercised cither by the President or by the
officials of the exccutive departments. The latter types of claims by the offi-
cials might or might not be with the knowledge of the President. Adam
Breckenridge does not consider it strictly as executive privilege, but prefers
to call 1t as “subordinate claims of privilege.””4s The exercise of exccutive
privilege can also take place at two levels. The executive might refuse to
submut reports, documents or communications sought by the congressional
committees. Secondly, the congressional committees might ask an official of
the executive branch to appear before them and share the information they
are privy to. But the official might refuse to do so claiming executive privilcge.
The executive privilege of both these kinds have been claimed by the recent
Presidents. ~

How often has executive privilege been exercised by the Presidents—
Kennedy, Johnson and Nixon? Normally the answer to the question can be
an index to determine the seriousness-of the growing threat of executive
privilege becoming an 1ron curtain to “shut off crucial information from
Congress and the people.”’4¢ But not 1n the case of the exercise of executive
privilege.

According to a study made by the government general research division
of the Library of Congress on the use of executive privilege by the executive
between 1961-1972, the Kennedy administration exercised executive privilege
13 times and the Johnson administration only thrice. The Nixon administra-
tion claimed executive privilege 11 times.47 These instances in aspan of twelve

83Sec The Evecutive Puvilege, p. 58.

48Berger, Executive Privilege (preface), p vi.

470f these, 5 cases inthe Kennedy Administration and 2 in Johnson Administration
relate to the refusal to provide governmental records, etc., while 2 and 1 case respectively

n the Kennedy Admunstration and Johnson Adminmistration relate to the refusal of

witnesses to testify before the Congressional Committces, Congressional Record, Vol. 118,
No. 100, Junc 20, 1972, p H 5820,



~

Executive Privilege : Recent Trends — 1149

years’ governmental activity are so few; however, 1t 1s significant to note that
most of these recorded instances relate to foreign/national security affairs

First, the factual data does not help us because of the congressional defer-
ence to the President In the post-World War II period, ‘national sccurity’
has been an all-silencing concept. If the President says that his advisers would
not testify before a congressional committee on a foreign policy ciisis or any
other vital issue, the commuittee chairman dare not take recourse to submitting
a formal, written request for the testimony of the concerned adviser or for
the production of the relevant papers or information The aforesaid study also
speaks of the difficulty faced by them in getting precise and specific informa-
tion on such cxecutive denials to submit information, since such requests aic
not normally put in writing 4 The committee can be accused of lack of
patuotism 1f it asks the President’s intimate advisers to provide information
on acurrent crisis through their testimony. Then there 1s a practical considera-
tion: if the President’s national security advisers claim executive privilege and
refuse to testify, securing compliance to the commuttee request 1s still more
difficult. The Congress has to cut off funds or impeach the Piesident Both
are extreme measures and the Congress is most reluctant to exercise them 47

Secondly, between 1961-1969 the Congress and the White House were
both controlled by the Democrats. In such situations, the congressional
deference to the President in foreign affairs becomes more than the usual
A Democratic Congress is unlikelyto tell a Democratic President tomake him
available for testimony, compel him to share information withheld by
him or his office. This does not mean that there 1s a greater sharing of infor-
mation under such situations. In other words, the question of executive
privilege becomes more 1mportant, vocal and controversial, when the White
House and the Congress are controlled by two different political parties as 1t
happened between 1955-1961, during the Eisenhower administration, and
between 1969-1974, 1n the Nixon administration Executive privilege was more
often and more rigourously enfoiced 1n the area of scientific advice “when
the executive and the Congress (were) controlled by different parties.””s°
Hence, it is more an indication of political distrust and rivalry between the
two parties controlling the two branches of government than mere lack of
information,

485ee Congressional Record, 92nd Congress, 2nd sess , Vol 118, Pt. 17, June 20, 1972,
p. 21514, Also see Congressional Quarte ly Weekly Report, February 10, 1973, p 294,

4“Though begmning from 1967 Congress was actively opposed to the Vietnam War,
1t farled to cut off military appropriation See Congr ess and the Nation, Vol 11, Washington,
D.C, Congressional Quarteily Service, 1973, p 944. Similarly, though the House Judiciary
Commnuttee voted to recommend impeachment of President Nixon, 1t felt greatly relicved
when Nivon announced his resignation.

50:Seientific Adviser,” Thomas E Cronin and Sanford D. Greenberg (eds ), The Pres:-

dential Advisory Svstem, New York, Harper & Row, ]969 p 54.The first two ycars (1953-
54), during that Adninistration Congress was also controlled by the Republicans,
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Thus, shoit of asking in writing for the testimony of the presidential
advisers, fiom time to time the chairmen of the national sccurity related
committees, especially the Senate foreign relations committee, have informal-
ly asked, for instance, the national sccurity adviser {o appear and tcstify.Sf.
They have also asked him to provide them the information relating to a parti-
cular crisis, through the State or Defence Department officials who have
testified before them Often Congressmen have also expressed their regrets,
distress and annoyance at the fact that the man really in a position to provide
them information has taken shelter under executive privilege and their inabi-
Iity to get all facts 1elating to a crisis. Thus, for instance, participating in the
debate over the Dominican crisis of 1965, Senator Joseph Clark, a scnior
member of the Senate foreign relations committee said:

The. .witness who I think should have been called was McGeorge Bundy. .
Mr. Bundy, in what I consider to be a disregard to the relevant precedents
took refuge in executive privilege and refused to appear before the
Committee. At one point he said he would come and have tea with us,
but then he refused even to do that.s?

WHERE DO WE END UP

Broadly, one can observe four trends of thought on the basis of executive
privilege. (1) constitutional, (i7) constitutionally implicit, (111) practical, and
(1v) constitutional myth (non existence of executive privilege). Some, like
Raoul Berger, have taken the stand that executive privilege 1s a constitutional
myth.53 Another extreme has been President Nixon and his spokesmen
(during 1969-1974) who elevated executive privilege to the level of a consti-
tutional doctrine. It 1s true that the constitution does not provide for specific
privilege for the executive and in a narrow legal and constitutional sense it
might be termed a ‘myth’. Some others see executive privilege implied 1n the
constitutional structure of the three branches of the government, more
specifically the sepaiation of powers. Senator Sam J. Erwin, Jr., (DNC), a
constitutional expert, has gone on record saying that “executive privileges
(sic) do exist 1n certain rare instances, and 1t’s implied 1n the Constitution.””s4
Even the efforts to trace it to the theory of separation of powers implicitly
is also not too convincing Because, while the separation of powers might
prevent any direct interactions between the President and Congress to secure
cxecutive accountability, it cannot be envisaged as preventing such mnter-
actions between the officials who perform executive functions and the

5iInterview wlth\ll:ulbl ight.

52Congi essional Record, Vol 11T, Pt. 18, Sept 17, 1965, p. 24244,

S3Executive Privilege, p 296

5 Quoted 1n “Democrats  Another Step Towards Congressional Clout”, Congiessional
Quarterly Weekly Report, January 20, 1973, p. 67,
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Congress. Hence, there is no Jocus stand; to claim constitutionality to executive
privilege.

But it 1s difficult to reject totally a President’s right to withhold certain
information from the Congress. Based on practical grounds, some are willing
to accept the existence of executive privilege. The government’s normal
functioning needs some recognition of confidentiality, especially in the
process of decision-making, which involves free play of changing, conflicting
opinions and advice. It will be difficult to administer the affairs of the state,
especially 1n the area of national security, if the congiessional committee
msists 1o know, for instance, what the presidential adviser whispered 1n the
President’s ears. It is also uncommon for the congressional committees to
do so.

However, 1n the modern times, the doctrine of separation of powers has
given place to “separated institutions sharing powers ’55 This would
mean that the government has moved to become a “shared administration.”s¢
But the Congress should not go on a fishing expedition 1n the executive
branch and the executive should not shut off the doors to the Congress
whenever 1t needs some hight. But whenever it has chosen to do so, for
long 1t has been a matter of ‘congressional dispensation’ It is based on
ccongressional comity 57 This 1s recognised by even those who, like Raoul
Berger, reject altogether the concept of executive privilege 58 The congres-
sional comity only means that in rare circumstances, the President could
withhold information with an informal consent of the Congress 5? In this
sense executive privilege might still be needed to protect some information
in the area of national security, like defence and defence related 1ssues. Thisis
really a case to relate executive privilege functionally rather than to an indivi-
dual. Executive privilege could still protect the subject matter and not
the person. Even 1n a functional context, trying to defend national security
through executive privilege and secrecy in the absence of congressional
cooperation, 1s atleast partly self-defeating in purpose, because, arguments
of secrecy and execulive privilege merely help to tensify congressional

determination to get the information,
Others on practical grounds do not object to extending executive privilege

86Richard Neustadt, The Piesidential Power The Poltics of Leadeislip with Reflections
on Johnson and Nixon, 1960, New York, John Wiley & Sons, 1976, p 101.

$8Robert G. Dixion, Jr, “Congress, Shared Administration and Eaccutive Privilege,”
Harvey C Mansfield, Sr, (ed ), Congi ess Agawist the President, New York, The Academy of
Political Science, 1975, p. 126.

87Sce the comments of Rep Moorehead participating in the debate over hus amendment
to Treasury postal service and General Government Appropriations Bill on June 20, 1972,
Congiessional Record, 118, No. 100, June 20, 1972, p H 5813.

58Sec Evecutive Privilege, p 296

§95ec Norman Dorsen & John Shattuck, “Exccutive Privilege: The President Won't
Tell,” Norman Dorsen & Stephen Gillers (eds ), None of Your Busuess* Gorcrument Secrecy
ut Amenica, New York, The Viking Press, 1974, p 29.
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1o a small group of people sciving the President as his stafl aides. Senator
Mansfield, former Senate majority leader (1961-1977), for instance, behieves
{hat the President ‘‘1s entitled to have a few intimate advisers on the basis of
absolute confidentiality who are not subject to (the) Senate confirmation.”
But he too would concede it so long as such aides “remain in close counselling
relationship with the President” without any operational responsibilities.5°
Malcolm Moos who had seived as Assistant to President Eisenhower also
thinks that executive privilege has to be extended to the personal talks of the
President with his cabmet members and staff aides. But he says “‘resorting
to executive privilege too broadly 1s, and ought to be, a disturbing
paradox....”6*

Then 1n practical operation it 1s still likely that the congressional need to
know, and the executive’s need not to tell, might clash. When there is such
a conflict between the congressional demands for information and the
exccutive’s need to exercise the privilege, Willlam Rogers and other propo-
nents of executive privilege say that the ultimate test 1s the public interest
or the national interest or the national security.5> On that, all are agreed.
But the question 1s, who is to determine what is in public interest. It has
been argued that the executive prerogative 1s absolute and the President
alone could decide on the actions necessary to preserve national interest.
It 1s this that 1s disputed. If any branch of the government could claim to
represent the public interest best it 1s the Congress. In any case, when the
disputed information is 1n the custody of the executive branch, it cannot be
the judge of 1ts own decision to withhold the information. There 1s really no
constitutional answer to the question; but one has to go to the political
arena for an adequate resolution of the conflict. If the President feels the
disclosure would seriously affect national security, Congressmen are not the
encmies of the nation. They are equally, 1f not more, concerned about national
security risks. As a matter of fact over the hard 1ssues of national security,
hike atomic energy, the Congress would not ask for information, normally
it 1s the administration which has taken initiative to share information.$3
Thus, when security on legitimate grounds 1s necessary, there 1s no reason why
“secret consultations with relevant commuttees and leaderships™ should not
be an answer rather than the resort to executive pirivilege 54

60Quoted 1n ‘Democrats . °, Congressional Quarterly Weekly Repoirt, Jan. 20, 1973
p O8.

61See “The Need to Know and the Right to Tell Emmet John Hughes, The Ordeal of
Power—A Discussion,” Political Science Quaiterly, 79, June 1964, pp. 171-3.

S2Rep. Nixon quated the letter from President Truman of March 13, 1948 where the
President had justxﬁed\iwithholdmg of information *“in the interest  national Security
Congressional Record, 80th Cong , 2nd Sess , 101-94, April 22, 1948, p. 4783.

63See John G. Palfrey, ‘““The Problem of Secrecy,” Annals, 290, November 1953, p 93.

8iSeec Katzenbach, “Toreign Policy, Public Opinion and Secrecy,” Foreign Affarrs, 52,
October 1973, 14, \
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In the ultimate analysis, the question of executive privilege is not so much
a matter of constitutional principle (because all constitutional issues are
political) but of the political needs of the exigency. Congressmen who have
been critical of executive privilege have themselves exercised it when they
came to occupy the White House. A typical case 1s that of Nixon. He had
raised serious objections to President Truman’s claim of executive privilege
in 1948. In a Senate speech on April 22, 1948, he had said: “The point has
been made that the President of the United States has issued an order that
none of this information can be released to the Congress and that therefore
the Congress has no right to question the judgement of the President in making
that decision. I say that proposition cannot stand from a constitutional stand
point.. 7’5 During Nixon’s Presidency he was asked at a news conference on
March 4, 1971 whether he sees any limits on the cxeicise of executive privilege.
He said: “The matter of execufive privilege 1s one that always depends
which side you are on.” He not only in retrospect thought Truman was right
in insisting upon it but executive privilege was “‘essential for the orderly
process of government.””56 The Democrats become critical of the Republican
Presidents exercising executive privilege, but under their own Piesidents
Kennedy and Johnson they have for far too dangerously long tolerated
executive privilege and secrecy.

The privileged information 1s not always privileged. Even national security
related material can be divulged or leaked 1f that helps to bring political
benefits to the administration Itisonly a matter of who gets it, how much and
when. Thus m foreign policy crises, where the decision-making has been
successful, at least over a short range period, the White House and even the
President would encourage the reporters to conduct an analysis of the deci-
stion-making giving a blow-by-blow account.57 In such cases even the National
Security Advisers were available to the reporters or even to academic scholats
on a background basis This was, for instance, the case in the Cuban mussile
crists, Similarly, not all leaks are caused by those who oppose the official
view. Occasionally the Presidents themselves favour leaks of view points
favourable to them,%8

Executive privilege and secrecy have been quite handy to the executive to
remove from any public discussion the most crucial foreign policy decisions

%Congressional Record, 80th Cong , 2nd Sess , Vol 94, Pt. 4, p, 4783.

86“The President’s Press Conference on Foreign Affairs,” Department of State News-
letter, March 1971, p 2.

87See Douglas Cater, Power in Washington, pp. 230-1.

%8Memo, Charles Maguire to Robeit E Kintner, December 8 1966 1t says* “The
President noticed a letter from a soldier named Gerald L Jordan in the DOD Monthly
Report on Vietnam  and (he wants Kintner) ‘to leak 1t to Joe Alsop (and; get im to quote

1t n a story.” WHC Files, FG 105, Department ot State, July-December 1966, Johnson
Library.
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in the name of national security.®® Often administrative secrecy has been
used to conceal the administration lapses or dubious conduct by the officials.”®
Nixon said that it has been indiscriminatingly used by the lower officials to
conceal bureaucratic mistakes or to prevent embarrassments to officials and
administrations.”” Then, executive privilege has been used by the Presidents
and their top men in the executive branch to avoid political embarrassment
to themselves and not to protect national security information.7? Executive
privilege has been also used to cover foreign policy failures and practice
public deceptions 73 Increased use of cxecutive privilege since 1961 has been
necessitated by the successive failures suffered by the Presidents in foreign
affairs. John K. Galbraith has observed that ““secrecy 1s... occasioned by the
intrinsically high failure rate....””74 As Sen. Mansfield observed : “Once secrecy
becomes sacrosanct 1t invites abuse.”?5 In the ultimate analysis it destroys
democratic process when 1t deceives the public and the Congress. It destroys,

69See Walter F, Mondale, “Restoring the Balance,” Center Magazine, 7, No. 5, 1974,
p. 31,

WFor details see Rourke, “Administrative Secrecy,” The American Political Science
Review, 54, September 1969, pp. 691-92 Nicholas de Katzenbach, “Foreign Policy, Public
Opinion and Secrecy,” Foreign Affairs, 52, October 1973, p 10.

1«Classification and Declassification of National Secunity Information and Material
Statement by the President,” Weekly Compilation of the Presidential Documents, March 13,
1972, pp 543-4. A hghter side of the official secrecy 1s the fact that markings such as “‘eyes
only”, “‘top Secret”, or ‘“‘strictly confidential’ are some ways to make the recipient of the
memo to read it with atleast some seriousness

72The Pentagon Paper s were denied to the Senate Foreign Relations Committee 1n the
name of national Security. But when they were disclosed through a ‘leak’ 1t did not jeo-
paradise national security, except causing personal, political embarrassment to the former
officials of the Kennedy and Johnson Administrations. During the Eisenhower Admimistra-
tion for instance when Emmet Hughes published The Oideal of Power based on the personal
papers maimntamned by him while serving Eisenhower as an aide 1n the White House, the
question was raised as to how could a President’s Adviser exercise executive privilege to
withhold information from the Congress and publicand publish memoirs based on mstde
papers. See Malcolm Moos, “The Need to Know and the Right to Tell: Emmet Hughes, 7/e
Ordeal of Power—A Discussion”, Political Science Quaiteily, 79, June 1964, p 174, Similarly
Haldeman in his book, The Ends of Power divulges that in the wake of the Smo-Soviet
conflict of 1969. “There were several overtures by the Soviets for a joint venture in the
surgical strike (against-China)”’. Based on his intimate, inside knowledge he also discusses
the reactions of Henry Kissinger and William Rogers to the Soviet move. See Girtlal J am,
“The 1969 Sino-Soviet Conflict A US version on Nuclear Threat,” The Tunes of India,
Bombay, February 23, 1978, p 8.

73The extreme use of executive privilege to cover up the crimunal misdeeds by the White
House Assistants and his own mnvolvement in them, of course came during the Nixon
Admnistration under that ommbus term—Watergate See Newsweek, December 2, 1974,
pp 30-1. This 1s 1ronic, because, while those activities were gomng on, Nixon mamntamed
that executive privilege will not be used as “a shield to prevent embarrassimng mformation”
being made available to the Congress See his statement on Executive Privilege, March 12,
1973, Weekly Compilation of Piesidential Documents, March 19, 1973, p 254

74“A Decade of Disasters in Foreign Policy,” Piogressive, February 1971, p 36.

"Congressional Record, Vol 100, Pt. 3, March 10, 1954, p 2987.
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politically, the President, as happened with Johnson and Nixon, in different
ways.” Thus any use of executive privilege generates a congressional sense
that the executive is seeking to hide some of 1ts failures.

Thus, when the congressional committees perceive that there are unstated
purposes and unpronounced reasons underlying a policy decision, they are
likely to probe deeper 1nto the information available in the executive pigeon
holes The Congress 1s unlikely to be satisfied if the President exercises
executive privilege. Rather, the exercise of executive privilege 1s considered
as an indication that everything is not well with the executive branch Martin
F. Richman, the former Deputy Assistant Attorney General (1966-1969)
observes: “Conflict over executive privilege 1s generally a symptom of the
existence of several political conflicts between the Congress and the
President. . 77 Political differences between the President and the Congress,
the possibility of causing political embarrassment, and also exposing corrup-
tion, misdeeds and failures of the executive branch are also important forces
which make the Congress to seek information or the testimony of an offical,
That is after all an important function of the Congress. Again, 1t 1s a matter
of congressional perception of the role of a particular official in the process of
decision-making that make them to 1nsist on a testimony by him. Thus, for
nstance, 1t 1s only when the Congressmen perceive that the National Security
Adviser has been influential or more influential than the Secretary of State in
moulding the ultimate presidential decision, that they feel being dented the
relevant information because of hisimmunity from congressional questioning,

Executive privilege, as Senator Mansfield said, cannot be ‘all embracing *78
It cannot be as Senators Sam Erwin and Edmund Muskie said ‘eternal
privilege,’” by covering the important and influential officials in the White
House, while in office, and after they leave the office Especially, the extenston
of executive privilege to the important White House officials has really
threatened to reduce execntive accountability to the Congress to a meaningless
concept That has distorted the essence of democratic government and inform-
ed citizenship Senator Robert C. Byid (D.W.V ) has rightly observed when he
said that “the indiscriminate use of executive privilege  can only serve
to distort . and injure the credibility of the government *’8°

O

“8Deceptive escalation of the Vietnam war ultimately forced Johnson out of the Prest-
dential race 1n 1968 Deception, secret war 1n Cambodia and  secret-violations of domestic
laws forced out Nixon from the Presidency 1n 1974

T™“Exccutive Privilege ', Stanford Law Review, 27, June 1975, p 503.

"®Congiessional Record, 93rd Cong , 1st Sess Vol. 119 Pt 6, March 13,1973, p 7414,

"®Quoted by Schiesinger, Jr., The Impenial Presidency, p 251

£0Congi essional Recor d,93rd Cong, 1st Sess , Vol 119, Pt 6, Maich 13,1973, p 7414



Secrecy in Government in Australia

A. Hoyle

Totalitarian capitals apart, only official Canberra comes
close to matching that special aim of furtive reticence which
marks the Ottawa mandarins off from other men.!

HIS STATEMENT, although it was made in 1969, is still applicable

to the operations of the Australian government a decade later. There
has been a progressive dimimnution in reticence and secrecy in many other
democracies but comparatively little change in Canberra or in the capitals
of the various states. For an understanding of why Australian governments
should lag behind the clear move to greater freedom of information it is
necessary to have an appreciation of Australian history since European
settlement began almost two centuries ago.

Four of the six original coloniesin Australia, New South Wales, Tasmania,
Queensland and Western Australia, were either established as settlements for
convicts transported from the United Kingdom or later found it necessary to
accept convicts for economic reasons. Understandably, the convictsettlements
were ruled autocratically by a governor, appointed by the crown and
supported by troops and a small number of free officials who were separated
from the convict mass by their freedom, their birth, their cducation and their
tramning In the interests of safety, order and efficiency, the polhtical and
admunistrative activitics of the governments were kept as confidential as
possible.

In the carly part of the 19th century there was a substantial influx of
free settlers into the Australian colonies who brought with them a demand
for the rights and privileges enjoyed by free citizens in Britain and for the
end of convict transportation, Under pressure from the local press and a
vocal minority of settlers, transportation was ended to most parts of Australia
in the 1840s and therc was a quick progression in democracy from advisory
councils to the governors to full self-government in the 1850s. The responsible
governments which were established were copies of the imperial government

IReport of the Royal Commission on Australian Government, Canberra 1976,
Volume 2, p. 2.
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in London, with the parliaments and the civil services adopting the conven-
tions and methods of the Westminster system. This basic reliance on West-
minster precedents and attitudes has continued largely unmodified to the
present day, despite the federation of the coloniesin 1901, a mass immigration
policy and the replacement of membership of the British Empire withmember-
ship of the looser Buitish Commonwealth of Nations.

A discussion of secrecy in government in Australia therefore needs to be
seen against the background of an ex-colonial country which has complete
independence and political freedom but still maintains much of the ethos and
most of the methods and attitudes to government which were developed in
Britain in the 19th and early 20th centuiies.

The trained official hates the rude, untiamed public.?

This well-known statement of Walter Bageliot 1s as true today in Austraha
as 1t was when he made 1t 1n Britain in 1867 and shows itself in the marked
reluctance of officials—and mimsters of state—to give more than the barest
information to a literate, increasingly well-educated Australian community
In Australia, governments at commonwealth, state and local level employ
almost 25 per cent of the work force and they control almost all facets of
national life. Despite this, all governments have introduced and maintained
both formal and informal codes of behaviour which effectively prevent both
politicians and civil servants from revealing most of the policies and
decisions of government and how these decisions and policies have been
ariived at.

Under the doctrine of the collective responsibibity of the cabinet, ministers
have always declined to reveal information on matters which were not their
own responsibility or to comment on decisions of the government which they
are not responstble for implementing. In Canberra conservative governments
(which have been 1n office for most of the time since federatson i 1901)
have been successful in maintaining a high level of secrecy regarding cabinet
decisions and how they were made. Labour governments have been noticeably
less successful 1n keeping the secrecy of decisions and Labour prime ministers
have been often unsuccessful 1n preventing important leakages of informa-
tion to the media.

Austrahan ministers, at both federal and state level, have been concerned
to maintain a close control over political and adminstrative information so
that they can mamtain freedom of action, unhampered by critical public
comment and because, under the system of government, they are still held
Tesponsible for the policies and major decisions of their departments The
doctrine of ‘ministerial responsibility’ has been eroded 1n recent times and
there 1s littie evidence that a minister’s 1esponsibility 1s now scen as lequiring

*R Spann, Public Admunstiation Australia, NSW, Govt Prinfer, 1973, p 352
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him to accept the blame for all the faults and shortcomings of hus depart-
ment.3 However, ministers still have to face the possibility of embarrassing
questions in parliament and from an importunate media and a controlled
flow of information makes their job much casier. Press statcments from
ministers arc a regular feature of Australian government but their usefulness
in informing the public is very limited for they are usually concerned to
maintain a favourable public image of the minister and 1arely give the back-
ground information which is necessary in making an assessment of the value
of the decision or decisions announced.

Cabinet documents in Australia are ‘privileged’ documents which are
normally available only at the discretion of the government Recent events,
in a long-running case brought by a private citizen against members of the
previous Labour government, have shown that cven the courts may not be
able to obtain access to important documents which a government docs not
wish to produce or even to question senior civil servants whom the govern-
ment of the day does not wish to give evidence.4

The deliberations of the major political parties in Austrahia are normally
kept as secrct as possible. The Liberal and Country Partics usually manage
to keep their deliberations confidential, although at times disgruntled mem-
bers will give their version of events and processes to the media. Fortunately
for reporters and academics the details of meetings of the Labour Party are
much better known. Despite constant efforts to prevent leakages of informa-
tion, the activities of the Labour Party caucus arc widely reported 1n the
media. Journalists cultivate good relations with members who may be
expected to talk and, as a result, most reports of caucus meetings, and
reports of Labour Party policy decisions, are quite accurate.

In sensitive areas, involving national interest, such as defence and
foreign affairs, information 1s often known to journalists through ‘background
briefing’ by ministers or through information received from Australian and
overseas sources. Such information is rarely revealed publicly before the
government wishes. This 1s accomplished paitly through the 1ssue of ‘D’
notices which effectively (although not legally) ban the publication of the
mformation, but more often through a sense of responsibility on the part of
both journahsts and editors and their realisation that if they publish this
information they will be excluded from briefings.

Partly through the operation of quite severe libel laws, and partly through
lack of a tradition, investigative journalism, of the type which exposed the
Nixon admimstration 1n the Umted States, is not well developed 1n Australia.
As a result, scandals involving politicians and administrators may continue
for a long time before being revealed to the public. When such a scandal

3Report of the Royal Commission on Australlan Government Administiation,
Volume 1, p. 60,

; The Sankey case 1n which a Sydney solicitor, Mr. D. Sankey, brought charges against
our members of the Whitlam Government,
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does finally emerge, Australian governments frequently take refuge in the
device of a royal commission—usually headed by a judge—whose terms of
reference are determined by the government of the day and may be so written
that a mimimum of information is released. Evidence to royal commissions
is usually open but 1t may be given in camera and, on occasions, reports,
when published, may be almost unobtainable by the public.5

Major policies may be made or approved by ministers but they are often
generated by civil servants who, furthermore, usually have the responsibility
for implementation. Australian governments have, ever since responsible
government was granted, been concerned to completely control the informa-
tion which civil servants may give to the public.

The Commonwealth Government, with wider areas of concern, has been
patticularly zealous in devising legislation to control the release of infor-
mation but the state governments have not been far behind The prime
instrument for the control of information from the federal government 1s the
Crimes Act which lays down that:

1 A person who, being a Commonwealth Officer, publishes or communi-
cates, except to some person to whom he is authorised to publish or
communicate it, any fact or document which comes to his knowledge,
or into his possession, by virtue of his office, and which 1t 1s Tus duty
not to disclose, shall be guilty of an offence.

2 A person who, having been a Commonwealth Officer, publishes or
communicates, without lawful authority or excuse (proof whercof
shall be upon him), any fact or document which came to his know-
ledge, or mto lus possession, by virtue of his office, and which, at the
time when he ceased to be a Commonwealth Officer, 1t was his duty
not to disclose, shall be guilty of an offence.

The maximum penalty for a breach of the Act 1s imprisonment for two
years 6 .

Thus legislation is backed up by a regulation under the Public Service
Act which makes 1t an offence for any civil servant to “use for any purpose,
other than for the discharge of his official duties, information gained by or
conveyed to hum through his connexion with the Service”.” .

Further regulations® prohibit *“disgraceful or mmproper conduct” and
this has been interpreted as releasing information without au'thorlt}' ‘{“d
attacking the policics of the government concerning the enterprisc of which

the civil servant was a member.

5¢ g , the Report of the Royal Commusston 1nto the Suspension of Civil Admunistration
in Papua was not pubhished and only a few roneo copies exist.

SCrumes Act 1914-1973, Section 70.

“Public Service Act 1922-73, Regulation 34,

81bid , Regulations 55-56,
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This rather draconian legislation has successfully inhibited most civil
servants from breaching the scerecy of government administration but in
recent years leakages of information—cven in sensitive arcas—have become
a source of some cmbarrassment and occasional witch hunts in the burcau-
cracy. In practice a blind cyce is turned to many technical breaches of the
rules, but most Australian civil servants have no desire to break government
1ules on the secrecy of information. Junior officers arc not usually in possession
of much mformation of interest to the public and almost all senior officers
arc thoroughly imbued with the belief that the public should be told only
what 1t has to know. Many of them belicve that it is the responsibility of the
minister to determine what information should be released? and it is probable
that most ministers share this viewpoint.

Others belicve that the widespread release of information, cspecially that
showing how policy decisions were arrived at, would reducetheir cffectiveness
because they would be much more circumspeet and would commit much
less to paper if they felt that what they wrote would be available for public
scrutiny.

The common move in democratic countrics for access to government
information has been reflected in Australia by the public commitment of
recent Commonwealth governments to freedom of information. The Whitlam
Labour Government 1 1972 pledged itself to a new policy of open govern-
ment and the present Fraser Government is similarly committed. However,
the natuial reluctance of most ministers and senior public servants to move
mnto a totally new situation and the difliculty of making a policy of frce
access work within the parameters of the Westminster model, have meant
that there has been very slow progress.

~The Royal Commussion on Australian Government Administration in

1976 urged greater openness and freedom of access to information about
government processes'® but it declined to endorse or recommend a specific
draft Bill A long runming inter-departmental comnuttce recommended that
ficedom of information legislation should not be concerned to authorise the
release of matei1al not lawfully available at present but to compel the release
of much material that 1s now made available, 1f at all, at the discretion of
individual ministers '*

A Senate commuttee is currently studying the issuc and has received advice
from departmental heads that a statutory right to freedom of information
would involve a considerable increase in the number of staff employed, would
impose an extreme burden on mimsters and permanent secretaries, and could
foice a new relationship between munisters and civil servants.’?

SR CAG.A Report, Volume 2, p 3.

107p1d , Volume 1, p. 350,

/bid , Volume 2, p. 169.

12The Canberra Tumes, March 15,1979, The Austrahan, Maich 7, 1979.
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The prospects for a quick passage of freedom of information legsslation
and a consequent release of government documents do not appear bright.
As onc of the Royal Commissioners wrote:

There is reason to believe that... a commitment to secrecy will peisist.
It is self evident that administrative discomfiture can in many, if not
most, circumstances be avoided by a prudent economy in making official
information publicly available. Caution, anonymity and circumspection
in releasing information which potentially could be put to hostile use,
are reliable assets for any admimstrator who wishes to avoid controversy
(and recrimination).’3

The demand for the release of government information in Austialia
has not come from the public, which displays only a fitful interest in govein-
ment, but from political parties which are currently in opposition, from the
media, from academics in the social sciences and from a few special interest
groups who suspect they are not being treated sympathetically by the minister
or the burcaucracy.

On a more general level there remain many problems in overcoming
secrecy 1n government in Australia. One of the more important, but less
publicised, is the problem of obtaining information from statutory authorities
The Commonwealth Government alone has some 170 statutory authoritics
with twice as many employees as there are in the ‘career’ public service Almost
all of these authorities are required to issue annual reports. The reports are
generally notable not only for their variety, but also for how late many of
them are—some are up to four years late—and how little information they
contain. The production of a ‘glossy’ report 1s offered by some statutory
authorities in place of one containing detailed information about the goals,
policies and procedures of the organisation. Most public attention has been
centred in the freedom of information debate, on the policy making depart-
ments and little attention has been given to the failings of statutory author-
ties. This is all the more surprising as some authorities consume very large
resources and, in at least one case, appear to dominate the government of
the state in which 1t operates,’4

The policy of secrecy in Australian government is not confined to current,
or recent, activities but extends to activities more than a generation old
Archives are not well developed in Australia and a great deal of impoitant
historical material has becn destroyed. Where 1t is still available it 1s some-
times pooily housed and not easy of access Furthermore there 1s a general
30-year rule which ensures that researchers cannot expect to be given access
to any records less than 30 years old. Even if records are 30 years old there are
often considerable delays 1n obtaining them, as they must be processed to

13R.C A G A. Report, Volume 2, p 2.
HThe Hydro Electric Commussion 1n Tasmama,
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remove any ‘sensitive’ records and departments may still forbid access to
them.

1t has been said that Australians have a talent for burcaucracy.’s Equally
it might be said that Australian governments have, through long practice,
acquired a talent for secrecy.

It is a serious matter in a modern democracy to Leep most of the opera-
tions of government largely secret from the public and cven more scrious
that a sustained demand for openness of government has been so long in
arising in a gencerally well-cducated populace.,

A general acceptance of government paternalism. fostered until recently by
affluence, which made it possible to meet the demands of many special interest
groups, and a general casy-going approach to life, may account for a gencral
community acceptance of secrecy in government but it does not excuse the
academic community, the media, and politicians for their lack of action.

The academic community, particularly that part of it which is concerned
with the study of public administration and political science, has generally
been able to carry on its work through the personal contacts of individual
academics with politicians, scnior public servants and experienced graduate
and undergraduate students This method has the advantage of sometimes
giving privileged access to information but is no substitute for a general
opening of the activitics of government to scrutiny and analysis. Education in
public administration is generally undcveloped in Australia, not Ieast because
of the paucity of rehiable information on and reviews of the policy-making
activities of government.

In a similar fashion the media has generally been content to accept the
cthos of secrecy in government and to operate through cultivating individual
ministers and civil servants from whom it can regularly obtain unattributable
information.

Politicians who aspire to ministerial office are unlikely to support demands
for much less secrecy 1n government when it is clear that scnior ministers
feel that the maintenance of confidentiality is in both party political and
governmental interests. -Australian eaperience has shown that 1t is only
politicians who are out of office or who believe that they have little chance of
reaching ministerial rank who are likely to work for openness in government.

Secrecy 1n government 1n Australia, at both state and federal level is,
as a result of a slow shift in community values, under increasing attack.
The examples of how foreign governments have greatly reduced governmental
secrecy have placed the proponents of secrecy on the defensive for the first
time. But with an apathetic public, a long tradition behind 1t and, at best,
only lukewarm support for open government from ministers and senior
avil servants, Australlan governments seem set to maintain secrecy—in
fact if not in theory—for a long time to come.

O

15A.F. Davies, Austialian Democracy, Longmans, 1958, p. 4,



Openness and Secrecy in British Government

Gavin Drewry

AWIDELY used textbook on British politics draws a sharp contrast

between the ‘liberal’ assumption that the public has ‘a right to
know’, and the ‘Whitehall model of communication’ which assumes
information to be a scarce and costly commodity, not to be freely
exchanged * The notion that attitudes towards openness in government can
be dichotomised 1n this way 1s pervasive in political and academic discussion,
but it imposes an artificial rigidity upon what is in fact a ughly complex
and elusive subject. It may even be downright misleading in encouraging a
teleological approach—depicting a disjointed and often mundane debate
as an epic struggle between forces of light and darkness, with every symptom
of greater ‘openness’ being greeted as a milestone on the road of progress
towards democratic enlightenment.

Such an implicit assumption has often been evident in speculation about
the desirability and feasibility of achieving a more ‘open’ style of government
that has been going on sporadically 1n Britain since the mid-1960s. The debate
hasbeen entwined withinterminable arguments about reforming the apparatus
of central, local and regional government, which 1n turn have been reinforced
by a general atmosphere of gloom about the country’s decliming world status
and 1ts dismal economic performance. The same sense of crisis may have
undermined the traditions of public deference and acceptance of hierarchy
which, as the American sociologist, Edward Shils, argued in the relatively
prosperous mid-1950s, have helped to underpin the ‘unequalled . . secretive-
ness and taciturnity’ of the British ruling class.2 However, diminished national
self-confidence may also have had the opposite effect of driving the bureau-
crat still further behind his defensive ‘bulwark of secrecy’.

' The use of a phrase like ‘open government’ obscures the fact that the
very concept of ‘government’ 1s an elusive one Reference is sometimes
made to a British ruling ‘establishment’, with ‘mner’ and ‘outer’ circles of
power-holders linked, albeit loosely, by shared language and manners of
conduct.® The distinction between ‘governors’ and ‘governed’ 1s blurred

1Richard Rose, Politics in England Today, London, Faber and Faber, 1974, p. 211.

2Bdward Shils, The Toirment of Secrecy, London, Heinemann, 1956, p 49

3For example, Jean Blondel, Voters, Pai ties and Leaders (revised edn ), Harmondsworth,
Penguin Books, 1974, ch, 9
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by the proliferation of ‘quangos’ and by the network of links (via govern-
ment contracts, industrial development grants, ctc.) between private and
public sectors.* In discussing government sccrecy, how far should we cast
our net away from ‘government’ into the oceans of ‘quasi-government’ and
even ‘non-government’?

Moreover, the political debate aboutopen government in Britain has often
deployed a populist vocabulary which sets all kinds of traps for the unwary.
Contemporary pluralism endows the word ‘public’ with a restricted meaning.
A bureaucracy may be regarded as ‘open’ to the extent that it consults with
1ts specialised ‘publics’. Pressure groups arc accepted as part of the demo-
cratic environment of decision-making, and some of them have also played
a, important part in achieving greater openness, notably in matters to do
w = h the protection of the environment and with consumer safety, ‘Participa-
tion in planning’® is still a fashionable phrase, and it has acquired some
reality 1n such contexts as the debates about the need for and location of
nuclear power stations, motorways and a third London airport.

Notwithstanding recent experiments (1n unusual political circumstances)
with referendums, a major argument for open government in its widest,
populist sense, is to counteract the widespread apathy and ignorance that
characterises British political culture. Introducing a recent White Paper
on the reform of official secrets legislation (sce below), the then Home
Secretary, Mr. Merlyn Rees, was goaded by criticisms from his own back-
benches into retorting: “When my hon. friend talks about pcople outside
[parhament] being worried, I can only eapress the wish that at the election
he finds more than two or three people 1n his constituency who are concerned
about it.”® This assertion may well accord with recality, but arguably it
strengthens rather than dimimshes the case for open government.

A British academic suggests that “there is hittle evidence of widespread
public demand for more official information The fuss comes from some
professional communicators and interest groups dissatisficd when govern-
mental decisions go against them.”” The problem of open government,
if indeed 1t 1s a ‘problem’, lies very much in the eye of the beholder and in
the standpoint from which he beholds. None of the Iimited range of people
likely to have strong views about open government is likely to look at the

\

4D.C Hague, et al., Public Policy and Private Interests, London, Macrmillan, 1975.
Cutbacks 1 the number of Quangos and a drastic reduction in the scale of government
intervention ' the private sector are among the declared objectives of Mrs Thatcher’s
1979 Conservative administration.

512. the Report of the Skeffington Commuttee, People and Planning, HMSO 1969. Sce
also Dulys Hills, Participating in Local Affairs, Harmondsworth, Penguin Books, 1970. For
2 recent analysis of the role of groups see J J. Richardson and A.G. Jordan, Governing Under
Pressure, Oxford, M’grtm Robertson, 1979.

8H C Deb, 19 July 1978, cols 536-50, at 546-7.

7G.W. Jones, “Wh'at 1s Really Needed in the Debate on Open Government”, Municipal
Review, September 1977, pp 177-8.
A
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subject with an open mind. ‘Every bureaucracy’, Max Weber tells us, “‘seeks
to increase the superiority of the professionally informed by keeping their
knowledge and intentions secret”®: why should the civil servant in Whitehall
be peculiarly immune to this cast of mind? Minsters might be expected to
absorb some of the values of the bureaucracies they command; but they are
also parhhamentanans, well able to understand, if not to share, the aspira-
tions of the backbenchers that they themselves once were and may one day
become again Those outside the nner circles of government seek access
to private knowledge and to the linguistic codes by which the members of the
inner circle recognise their own kind A recent journalistic expose of the
secret network of cabinet commuttees (see below) quotes a former Whiteall
economic adviser as saymg: “In conversation, it helps Civil Servants to
separate the ins from the outs. If I happen to quote the wrong name for the
principal economic committee, then it shows I’'m not an important fellow
any more "9

No political journahist will admit to an aversion to open government;
but his professional standing 1s enhanced by the continuing scarcity of the
commodity in which he deals and by his continuing to be the only retail
outlet Every student of public admimstration (including the present writer)
has a professional axe to grind about access to the raw material of his
subject 1°

Thus the debate about openness and secrecy 1n British Government 1s
ramified, and 1s riddled with all kinds of potential pitfalls The remainder
of this paper will outhine some recent developments in the subject 1n just a
few of 1ts numerous aspects.

THE OFFICIAL SECRETS ACTS

Legislators tend by definition to regard legislation as the primary means
for effecting substantial policy changes Consequently, much poltical
discussion of government secrecy has centred upon shortcomings 1n criminal
statutes directed against the improper revelation of official secrets But the
Official Secrets Acts also have a symbolic function which transcends their
ostensible significance as devices for prosecuting alleged enemies of the state,
their existence, in the absence of laws obliging public authorities to disclose
information, means that the law’s main contribution to the subject of official
information has been a negative one

SHH Gerth and C Wright Mills (eds ), From Max Weber, London, Routledge and
Kegan Paul, 1948, p 233.
9Bruce Page, “The Secret Constitution™, New Statesman, 21 July 1978, pp 72-6,atp 73
10There has been recent concern about the ‘weeding’ of official documents due to be
made available for study under the 30-year rule prescribed by the Public Records Acts 1958
and 1967 An official inquiry mnto the workings of the Acts was set up in August 1978 under
the chairmanship of Su Duncan Wilson
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by a crown servant. It includes all official documents and information.
Section 1 is concerned with spying. The main offence created by Section 1
may be committed by any person who for a purpose prejudicial to the
safety or interests of the state obtains or communicates any document or
information which is calculated to be or might be or is intended to be directly
or indirectly useful to an enemy. Section 2 covers a much wider range of
information than Section 1. Section 7 of the Act makes it an offence for any
person knowingly to harbour a person who has committed or is about to
commit an offence under the Act. Section 8 makes it mandatory that any
person for an offence under this Act can be prosecuted only by or with the
consent of attorney-general. In the case of Scotland, the consent of the
lord advocate is necessary.

The Canadian Official Secrets Act, 19393 is closely based on British
Official Secrets Act. The wording of Section 4 of the Canadian statute is
almost identical to that of Section 2 of the UK Act. Prosecution can be
launched in Canada for an offence under this Act only with the consent
of the attorney-general. The maximum term of imprisonment under British
as well as Canadian statute is 14 years.

The French penal code protects two classes of information: first, informa-
tion affecting national defence and, second, information entrusted to certain
persons by reason of their profession. Articles 72 and 73 cover the delivery
of secret information to a foreign power. This is a treason if done by a
French citizen and espionage if done by a foreigner. The penalty in each case
is death. If a person who is responsible for secret information by reason of
his function or status discloses it to an unauthorised person or to a member
of the public or reproduces or destroys it without intending treason or espio-
nage, he is liable under Article 75 to imprisonment for 10-20 years or for
5-10 years only if the offence was due to imprudence or inattention to rules.

The law of Sweden contamns detailed provisions governing : (7) public
access to official documents, (if) the secrecy of official documents, and (iii)
the freedom of the press. The provisions relating to (i) and (iiz) have been
incorporated in the Swedish constitution. The Secrecy Act sets out in
considerable detail the classes of documents which are to be kept secret
and the period for which the secrecy is to apply. A Swedish public servant

who discloses a document which is required to be kept secret is guilty of a
breach of official duty and can be prosecuted. The normal punishment in such
cases 1s fine but imprisonment and removal from office can also be imposed
1n serious circumstances.

The %‘nerican constitution and the criminal code deals with the freedom
of the preéss, access by the public to certain information and the unlawful
communication of specified kinds of information. Section 552 (b) enumerates
9 exceptions to the rule requiring government agencies to publish details of

3R.S.C. 1970, C 0-3.
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their orgamisation, procedurc and policies for public use. In addition to this,
m the US, there are a number of enactments designed to protect specified
kinds of information. The enactment of the most general scope 1s known
as the Espionage Act which 1s applicable to all persons. Unauthornsed
disclosure by US public servants which are not covered by the Espionage
Act can be dealt with by disciplinary sanctions,

THE INDIAN ACT

The Government of India in 1923 realised the difficultics and unsatisfactory
stale of affairs arising out of the simultancous application of two sets of Icgi-
slation 1n India. It was therefore decided to enact a law which was not only
to be comprehensive but which should also incorporate the experience
during World Wazi 11, specially in regard to the protection of mulitary scerets.
With this view the Official Secrets Act 19234 was cnacted which was later on
amended by the Cential as well as Statc legislatures In 1951, certamn minor
amendments were made by the parlhiament Thercafter, for about 44 years,
no amendments were effected. In 1967 the Union Government amcnded
this Act with the view to widen the scope of Sections 3 and 5 of the Act.
Secret official codes weie brought within the ambit of the Act In a prosccu-
tion for an offence of spying under Scction 3 of the Act, 1t was necessary to
prove that the accused acted for a purpose prejudicial to the safety o1 interests
of the state. It has now been provided by this amending Act that 1t would not
be necessary to prove that the accused had committed an act which was
prejudicial to the safety or interest of the state, 1f from the circumstances
of the casc or the conduct of the accused or his known character as proved,
1t appears that his puiposc was a purpose prejudicial to the safety or interests
of the state. This statute enhanced the punishment also

The word spying has not been defined in the Official Secrets Act but
Section 3 has provided the penalties that can be inflicted to a person who 1s
guilty of spying This section specifies the instances which constitute the
offence of spying. It, however, does not give a comprchensive list of the
mstances which are to be constdered as spying Under this section, if any
person for any puipose prejudicial to the safety or interests of the state
appioaches, nspects, passes over and 1s 1 the vicimity of, or cniers. any
prohubited place, hes pumshable for the offience of spying Theterm ‘prohibit-
ed place’ has been defined 1n Section 2 (8) of the Act It gives an claborate
list of places which are covered under this term. Another Rind of spymg
which has been mentioned 1n Scction 3(B) of the Act 1s that which males
drawing of any sketch, plan, model or note which 1s calculated to be or
might be or is intended to be, directly or indirectly uscful to an enemy. The

$Act XIX of 1923
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term ‘enemy’ includes any unfriendly state or a potential encmy.® The third
instance of spying in this section 1s where a person obtains, collects or records
or publishes or communicates to another person, any secret official code or
password or any sketch, plan, model, article or note of other documents or
information which is calculated to be or might be or is intended to be, directly
or indirectly useful to an enemy or which relates to a matter the disclosure
of which 1s likely to affect the sovereignty or integrity of India, the sovereignty
of the state or friendly relations with foreign states.

If the offence of spying 1s committed in relation to any work of defence,
arsenal, naval, military or air force establishment or station, minefield,
factory, dockyard, camp, ship or aircraft or otherwise in relation to the
naval, military or airforce affairs of government or in relation to any secret
official code, the guilty is pumshable with imprisonment for a term of fourteen
years. In other types of spying, punishment of only three years is to be
given.

Sub-section 2 of Section 3 has clearly specified that the prosecuting agency,
1n cases of spying, need not prove that the act commutted by the gulty was
prejudicial to the safety or interests of the state. It will be sufficient if from the
circumstances of the case or his conduct or his known character as proved,
it appears that his purpose was prejudicial to the safety or interests of the
state and the information obtained by the enemy was useful to him ©

If a person who is charged for spying has been in communication with,
or attempted to communicate with a foreign agent within the country or
outside India, 1t will be sufficient to prove that his act and conduct is prejudi-
cial to the safety or interests of the state

ACTS PREJUDICIAL TO THE STATE

The term ‘foreign agent’ for the purposes of this Act means a person who
has been employed by a foreign power either directly or indirectly for the
purposes of commiting an act prejudicial to the safety or interests of the state
and a person shall be deemed to be 1n communication with a foreign agent
if he has visited the address of a foreign agent or if the address of a foreign
agent has been found 1n his possession.

The term ‘official secret’ has not been defined in the Act. The Bombay
High Court 1n a case observed that the expression ‘official secret’ 1s ordinarily
understood in the sense in which it is used 1n the Official Secrets Act and has
reference to secrets of one or the other department of the government or the
state.” Budget papers are official secrets, until the budget s actually presented
in the legislature. Contravention of maintenance of 1ts secrecy would amount
to an offence. The fact that on a subsequent date the budget proposals have

SKutubuddwn Vs State AIR 1967 Rajasthan 257-258=1967 Cr L J 1700
8Section 4 of the Indian Official Secrets Act.

7R K Karanyra Vs Empeior, AIR 1946 BOM 322
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to be made public would not detract from the secrecy of these proposals till
such time as they are announced in parliament.? The Kerala High Court
in another case held that budget papers are official secrets which cannot be
published until the budget is actually presented in the legislature and the
contravention of the same would amount to an offence under the Act.®

The disclosure of the government departmental examination papeis
constitutes an offence under Official Secrets Act.

“Recently three lugh ranking Pakistani intelligence officials masquerading
as diplomatic corps personnel posted at the Pakistan chancery heie cared
out dangcrous cspionage operations, secunng through blackmail scciet
codified documents revealing IAF squadrons stiiking power,

“The codhficd documents secured by intercepting ‘classificd mail’ revealed
strategic locations of TAT squadrons, ther striking power, allotment of
MI-S hclicopters and AN-12 aircraft, flight tunings and scniot officers’
‘positions’ at air force stations and m the Defence Mmistry. The JAF man
maintained till the end that he never knew that the thice Palastams wete
Pakistani intelligence officers.

“He was sentenced to 10 years rigorous imprisonment carly this month by
the Additional Sessions Judge of Delln Shit P.L. Singla under Sections 3
and 5 of the Official Secrets Act 1923 1ead with Section 120B of the Indian
Penal Code,”10

In August, 1978, an Indian army officcr holding the rank o‘f Lt.-Col.' had
been arrested on charges of having traded mulitary seciets with a Pakistan
agency across the actual line of contiol, according to official sources.

The officer, who headed the Indian military intelligence wing in Kashmur,
has been accused of having prepated a 20-page document which was seized
at a place 1n western Kashnur last month, the source said.

Described as highly classified, the document contained ‘complete informa-
tion’ about the strategic and opcrational strength of the Indian army m the
northern command.?? )

Section 5(1)of the Official Secrets Act 1s very comprehensive tn its nature
1t applics not merely to government servants but also to all persons who have
obtained sccrets 1n contravention of the Act. Regarding Section 5(4) of the
Act and Scction 4(1) of the Press (Emergency Powers) Act together, an
invitation to the public contained in an article or advertisement in newspapers,
to send official secrets to theeditor of anewspaper for payment, comes within

Section 4(F) of the Press Actas well as Section 5(1) of the Official Secrets ‘Act
1t is really an invitation cncouraging and inciting any person to commit an
offence 12

8Nandlal More Vs State, 1965 (1) Cr ~ ¥-293 at 408

SSrate of Kerala Vs K Balahrisloy Keraja. TLR 1960 Kerala 1088 to 10?1
10 industan Times, September 30, . P
11 findustan Times, August 29, * ¢ ’ 7
12R K Karanpa Vs Lmperor, At Yat324=Cr. L] 744 -
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NON-BAILABLE OFFENCE

Offence under Scction 3 of the Official Scerets Act is not bailable while
offence under Scction 5 is bailable. In a casc where an accused was charged
for an offence under Section 3 while others were being prosccuted under
Scction 5 of the Act, a controversy arose whether the accused charged under
Section 3 of the Act should also be granted bail because the other accuscd
were being granted bail on the basis of their chaige under Scction 5 of the
Act. The matter went upto the Supreme Court where the controversy was
finally settled.®® In this case, the accused was a former captain of the Indian
army and at the time of ariest was employed in the delegation in India of a
French company. He, along with iwo others, was prosecuted for conspiracy
(S. 120B of the Penal Code) and also under Section 3 and 5 of the Indian
Official Scerets Act, 1923. The case against the thice persons was that they
in conspiracy had passed official secrets to a foreign agency. The two other
persons were allowed bail. On rejection by the sessions judge of his apphca-
tion for bail, the accused applied to the High Court under Section 498 of the
Crimmal Procedure Code. The High Court was of the view that at that stage
the question was arguable whether the accused had committed an offence
under Scction 3 (non-bailable) or under Section 5 (bailablce). Consequently
the High Court took the view that as the other two persons prosccuted along
with the accused had been released on bail, the accused should also be
released, particularly as i1t appeared that the trial was likely to take a consider-
able time and the accused was not hikely to abscond. The High Court,
therefore, allowed bail to him as well. On an appeal by the state, the Supreme
Court observed as follows:

1 Thatin dealing with the application for bail before iton the assumption
that the offence might fall under Scction 5, the High Court fell into an
error, as 1t should have considered the matter, even if it did not
consider offence was under Section 3 or Scction 5, on the assumption
that the case fell under Section 3 of the Act.

2. That the only reasons which the High Court gave for granting bail
1 this case were that the other two persons had becn granted bail,
that there was no likelihood of the accused absconding, he being
well-connected, and that the trial was likely to take considerable
time. These were, however, not the only considerations which should
have weighed with the High Court 1f 1t had considered the matter as
relating to a non-bailable offence under Scction 3.

3. That among other considerations, which a court has to take into
account in deciding whether bail should be granted in a non-bailable
offence was the nature of the offence, and if the offence was of a kind in

k]
Y

13State Vs Capt. Ja sit Smigh, AIR 1962 SC-253
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which bail should not be granted considering 1ts seriousness, the
court should refuse bail even though 1t has very wide powers under
Section 498 of the Code of Criminal Procedure.

4. That as the case against the accused was in relation to the military
affairs of the government, and pruna facie the accused 1f convicted
would be liable up to fourteen years’ imprisonment under Section 3, 1n
such circumstances considering the nature of the offence, 1t was
not a case where discretion, which undoubtedly vested in the Court
under Section 498 of the Code of Crimmal Procedure, should have
been exercised in favour of the accused

Later, the Rajasthan High Court went to the extent of observing that bail
applications under the Act should be dealt with on the basis of assumption
that the offence alleged against the accused 1s one under Section 3 14

The Official Secrets Act does not provide only for the pumishment to an
offender who has leaked out secrets to unauthorised persons but it also Iays
down provision to punish a person who harbours any spy. Section 10 of the
Act says that if any person knowingly harbours any person whom he knows
that he 1s about to commut or who has commutted an offence under Section 3,
knowingly permits to meet or assemble in any premises 1n his occupation or
control any such person, he should be gmity of an offence In fact, the
section casts a duty on such a person to give on demand to a police officer
any mformation 1 his power relating to such a person and 1f he fails to
furnish any such information he shall be guilty of an offence under Section 10

Scope of the Official Secrets Act 1923 1s not confined to leakage of secret
mformation or contents of confidential documents, etc , to unauthorised
persons, but 1t extends to making of unauthorised use of umforms, falsifica-
tion of reports, forgery, impersonation, and false documents as an offence.
In addition to this, 1t has been provided 1n this Act that no person the
vicinity of any prohibited place shall obstruct or mnterfere with any police
officer or any member of the armed forces engaged n guard, sentry, patrgl
or similar duty 1n relation to prohibited place. If any one contravenes this
provision he 1s lable to be imprisoned which may extend to three years or
fine or with both 15

JUDICIAL COMPETENCE TO TRY

Every court of law cannot try an accused who 1s alleged to have commmntied
an offence under the Official Secrets Act. It has been prescribed that no court
other than that of a magstrate of first class, spectally empowered 1n this
behalf by the appropriate government, which 1s inferior to that of & district

YRutubbudmn Vs State, Au 1967 Ray 257 at 258==1967 Cr L J 1700
158ection 6 of the Official Secrets Act, 1923
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or presidency magistrate shall try an offence.?® In terms of Scction 13(2) it is
not nccessary that cvery case involving any offence under the Act 15 10 be
submitted by the magistrate to the sessions court by way of routine. In fact,
the magistrate has to examine whether there 1s a prima facie casc against the
accused. If there is no prima facic case the accused is to be discharged. If in a
particular casc the accused is not interested for an enquiry by the magistrate,
the latter may dispense with the inquiry and order for thec committal of the
case to sessions court.’? If the prosecution submits an application to the
court trying the accused under this Act saying that the publication of any
evidence to be given or of any statement to be made m the course of the
procecdings would be prejudicial to the safety of the state and all or any
portion of the public should be excluded during any part of the hearing, the
court may make an order to that cffect. The Act, however, makes it obligatory
on the court to pass the sentence in public.28 The Supreme Court has observed
that it would be noticed that while making a specific provision authorising
the court to cxclude all or any portion of the public from a trial Section 14
in terms recognises the cxistence of such inherent powers by 1ts opening
clause,1?

It is possible that an offence under the Offivial Secrets Act may be commit-
ed by a company. In order to identify the person of such a company who is
to be punished for the offence, it has been provided in the Act that the person
who is 1n charge of and is responsible to the company for the conduct of the
business of the firm is deemed to be guilty of the offence and such a person
1s hiable to be procecded against and punished accordingly. If the person as
proceeded against proves that the offence was commtted without his know-
ledge or that he exercised all due diligence to prevent the commission of
such an offence, he will not be guilty of the offence.

If the offence has been committed by the company and 1s proved that the
offence was commutted with the consent or connivance or due to negligence
of any director, manager, secretary or any other officer of the company,
such an officer shall be deemed to be guiity of the offence and shall be liable
to pumshment under the Jaw 20

The Official Secrets Act 1s applicable thioughout the territory of India
but the Jammu & Kashmir Government has promulgated the Encmy Agents
Ordinance. Two Indians were found guilty of spying for Pakistan and were
awarded rigorous mmprisonment for a specified period in terms of this
ordinance by a Jammu court recently One of the accused was nabbed while
he was trymg to cross the border into Pakistan carrying documents contain-

16Section 13, op. cit
YR.S Duwakar Vs. State, AIR 1950 AIR 325=1958 Cr L J 585
18Scction 14, 0p cit.
;:’{Varesh Vs State of Maharashtia, AIR 1967 SC 1.
section 15 of the Official Secrets Act.
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ing information of strategic importance about Kashmir 2

After studying the important provisions of the Official Secrets Act the
question now arises whether such an obstructive piece of legislation should
be allowed to continue in our statute book specially 1 view of the demo-
cratic structuie of the government of the country. As stated above, the
public at large 1s always desirous to know the reasons behind administrative
decistons which directly or indirectly affect their social Iife Members of state
legsslatures and parliament as the representatives of the masses have tried to
control the policies and activiies of the government They exercise such a
control through their questions and debates 1n legislatures. MPs, MLAs and
MLCs have been influencing the decisions of the government while functioning
as members of various commiittees constituted by the government or a House
of the legislature. As members of the commuttees they get an opportumity
to know various secret matters which they might not have as public men.
It is also possible that they may be able to know the contents of documents
revelation of which would have amounted to an offence under the Act.
All these facts create doubt regarding the desirability of continuance of such
a statute There have recently been several discussions i countries ike
USA and Canada which have raised this issue under various guises* admini-
strative secrecy, the citizen’s right to know, access to government files, freedom
of information and so on. All these discussions arrive at the same conclusion,
namely, greater and freer access to governmental information 18 desirable.
In spite of such conclusions at various seminars attended by politicians,
academicians and jurists no concrete step has been taken 1n these countries
1o loosen the grip of administration over the so-called secrecy bemng practised
in the name of security of the state In this connection I may discuss a case
dectded by the Canadian Federal Trial Court in the near past 22

The relevant facts n this case were that one Louise Joseph Rosst working
as an mmate at the maximum security Archamalault Institution in Stc Anne
des Plaines, Quebec, wanted his transfer to a medjum security institution but
this was refused on the ground that a number of warrants issued against him
were outstanding. Rossi requested the authorities to allow lum to see the
concerned documents and files He was not allowed because they were treated
to be secret, and directive No 2471(1) of the Canadian Penitentiary Service
prohibited mspection of such documents. The court dismssed the petition
saying that a writ of mandamus lies only to secure the performance of a public
duty. It does not lie to compel performance of a mere moral duty In the
present case the concerned authority was not bound to show the files to thg
petitioner Even if the government was bound to show the files, the writ coul
not be granted because 1t was a discretionary remedy and 1n the cireunt
stances of the case the court was not inchned to accept the contention of the

':’:1Hmdustan Tunes, September 30, 1979
*2Rossi vs The Queen, (1974) FC 531 (FCTD)
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petitioner as he was awaic of the warrants outstanding against him and the
reasons for which they had been issued. In addition, he had been verbally
informed about the nature of the warrants. Regarding the validity of directive
No. 2471(1) the court held that theie was nothing contrary to the Canadian
Bill of Rights or any abusc of natutal justice in the directive which had been
1ssued under an Act. Contents of confidential papers could not be disclosed
for secuiity 1easons.

This decision was a pointer to the authority, control and discretion
cxercised by adnmunistiative agencies in keeping certain documents sceret
and restraming the citizens from knowing their contents held to be vital for
them. In spite of this decision and public opinion against it, the Government
of Canada has not changed 1ts attitude and has allowed the Official Sccrets
Act, 1939 to continuc 1n foice.* The dircetives issued by the different govern-
ment agencies are also i operation.

CONCLUSION

There 15 no doubt that the public should be actively associated in the
process of decision-making by the government butat the same time 1t cannot
have access to confidential or secret mattcrs, the divulgence of which
may not be in the interest of the country. Maintenance of sccrecy covered
under the Official Secrets Act scems to be necessary from the point of national
security and safety. The view that 1in a demociatic country statutes Iike the
Official Secrets Act has no place cannot be supported on any ground No
country can afford 1o keep all its cards open at the risk of the nation’s security.
Democratic countuies Iike Britain, USA and Canada still keep their statutes
iclating to official sccrets alive. The offences and punishments provided n
the Indian Official Secrets Act are almost similar to those of the British,
Canadian and Ameiican statutes As stated carlier, in these countrics there
has been a growing feeling as well as demand for making more and more
government files available to the public so that government’s wiong decisions
could be exposed, but the Official Secrets Acts in these countrics have not
been repealed I am of the opimion that our country should also continue to
have the Official Secrets Act to protect the secrecy which 1s necessary for
the safety and security of the country. The government should not, however.
hesitate to place the facts which are not covered under the Official Secrcts

Act before the public to establish their impartiality, honesty and sincerity
i administrative decisions.

B

* A Iiberalising Bill has been mntroduced 1n the House of Commons Since—Ed



The Modern State and Administrative Secrecy :
A Case Study of India

C.P. Bhambhri

N RESPONSE to the growing challenges of modeinisation, the states
in industrialised countiies have established a complex network of
institutions for governance and conflict management Max Weber had
clearly observed the trend of governmentalisation and bureaucratisation of
the advanced capitalist societies and he had stated that*

Under modern conditions, the only alternative to administiation by
officials who possess such knowledge 1s administration by dilettantes !

Max Webet’s scholarly insights imspiied Morstein Mara. Dwight Waldo,
Emmette Redford and Gunnar Myrdal to analyse the problems of ‘admini-
strative state’ 1n the western countries Redford observes:

Basically, the adminisirative statc exists because there arc shared
needs that cannot be taken care of——either at all or in the scope and in
ways that aic considered satisfactory—without the continuing activity
of public organizations. It expands because our numbers, our proximity,
our expectations, our society’s affluence, and our capabilitics for personal
realization thiough joint action to meet shared nceds increase i the
complicated, technological civilization 1 wlich we hve.?

Arationaland predictable human behaviouris possibicif it 1s contiolied and
regulated. The adnunsstrative state performs the role of regulation of human
behaviour by rational rules and code of conduct which are extremely compre-
hensive because the compleaity of society demands 1t. The administrative
state has raised problems of democratic control over admmistrators and a
legitimacy of governmental mterference mn private hives of citizens; but the

IReinhard Bendin, AMax Weber. An Intellcctnial Portrait New York, Doubleday of

Company, Inc, 1962, p 451.
2Emmette S. Redford, Democracy ur the Admuustianive State, Wew  York, Oxford

University Press, 1969, pp 179-80
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trend is towards more statc 1cgulation and not the mimmal state,

The modern state 1n third world countiies was established by the colonal
rulers who needed a highly centralised and ruthless represstive machinery
for exploitation. The colonial state was based on coercion, repression and
secrecy, and supremacy of rulers was legitimised by terror and rule by
persons About the colonal state, Gunnar Myidal observes:

From the colomal regimes. they have inherited much of the regi-
mentation, red tape, and petty burcaucracy with which the metropolitan
powers ruled foieign pcoples of inferior status.®

India, like any other erstwhile colony, inhetited a powerful sysiecm of
governance from the British In the post-independence phase of development,
the inheritance was further strengthened to meet the challenges of moderni-
sation and economic planning. The modern Indian state has revealed many
contradictions because 1t has not been able to resolve the conflicts generated
by 1ts colomal legacies and the demands of a democratic and free society.
A few specifics of the Indian state may be referred to in oirder to understand
the role of administrative secrecy and its threat to democracy:

(¢) The colomal bureauciacy has left a great impact on the Indian
administration because the colomal state was not smashed.

(b) The demands of cconomic planning have led to a proliferation of
administrative agencies and functionaries which have not been able
to evolve a model of administration different from their colonial
mhberitance. &

(¢) During the last thirty-two years, social conflicts have increased and
the Indian state has strengthened 1ts cocrcive apparatus to confront |
the challenges of emerging social classes. .

(d) Colomal legacy, proliferated bureaucracy and coercive mstruments}
have to operate under democracy, legitimacy and popular control |
in India. The Indian state has been attempting to reconcilc demo-
cratic legitimacy and coercion in dealing with the problems of
development and social change.

The above mentioned specific features of the Indian state reveal the
complexity of the problems The major hypothesis of this paper is:

Admnistrative Complexity Helps Secrecy which is Misused After Attaming
Demociatic Legitimacy

\
v A few perinent questions could be raised in relation to the natuie of

3Gunnar Myrda ’Beyond The Welfaie State. Economic Plamung and Its Inter national
Implications, New HaVen. Yale University Press, 1968 (6th ed ),p 14.
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complex states and administrative secrecy.

1. What 1s the relationship between administratively sensitive ministries/
departments and secrecy?

2 How does administrative secrecy help corruption and lobbying?

Does administrative secrecy create hostility between the politician and

the civil servant? Does administrative secrecy lead to a reversal of

roles of policy makers and decision makers?

d

A discussion on the problems and naturc of administrative sccrecy
n India should be conducted 1n the hight of the specifics of the Indian statc,
and relationship established between administrative complexity and secrecy.
Such a discussion would be around the ministries of External Affairs, Home
Affairs and Defence. The three mimistries between them maintamn sccrecy
because they deal with complex admimstrative matters of paramount public
importance In the name of public security, law and order and safety of the
country, these three ministries legitimise administrative secrecy. They reveal
hittle to public scrutiny because, according to them, public interest demands
secrecy. But if sensitive and important ministries are jealous of their admini-
strative secrets, its consequences for democracy can be disturbing. Before we
examine this further, 1t would be appropriate to spell out the main functions
of the three ministries and relate them to the need for adminstrative secrecy
felt by them Then 1t will be scen that the walls of admimistrative secrecy
built by these three ministries are likely to encourage lobbymng. corruption
and 1nsularity from democratic control

Role of the Munstyies of Home, Defence and Exteinal Affairs i India

The prevalence of administrative secrecy 1n the three ministries 1s legitimis-
ed because they perform crucial and critical functions for the survival and
sccurity of the country. How can many aspects of treatics, agreements and
understandings among various nations be exposed to public scrutiny? How
can a country be defended against foreign invasions without secrecy? Pr?pa-
rations for defence of a country require secrecy and intelligence services.
How can the whole admimstrative network of defence operate under pubh'c
eaposurc? The openness 1n defence strategies helps the enemy, and secrecy 1s
mamtarned both from the enemy and the citizens of the country.* ‘

The Mimstry of Defence 1s concerned with national sccurity, and it
functions 1n close cooperation with the Mimstries of Home and External
Affairs, The expenditure on defence is 3 per centof India’s GNP,and P V R.
Rao laments that the expenditure on defence fell from over 30 pcr‘ccnt of the
Central budget mn 1950-51 to 15 per cent 1n 1961-62 After the Sino-Indian

4See, P.V R. Rao, Defenice Wathout Diuft, Bombay, Popular Prat ashan, 1970
5Rao, 0p cit,p 5
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border dispute of 1962, the Government of India raised its budgetary grants
for defence preparations, and the Indian public approved it enthusiastically.

TasLe I DEFENCE EXPENDITURE

Total Toral Gross Defence Defence

defence expenditure National eapendiine expenditine
Year expenditure of Govt of Product as percentage  das percentage

(Rs crores) India (Rs. croies) of total Govt. of gross

(Rs crores) expenditure national
product

1964-65 806 2,603 21,113 310 3.8
1965-66 885 2,720 21,856 325 4.0
1966-67 909 3,217 25,250 28.3 3.6
1967-68 968 3,148 29,612 30.7 33
1968-69 1,033 3,140 30,293 32.9 3.4
1969-70 1,101 3,590 33,521 30.7 33
1970-71 1,199 4,120 36,654 29 1 3.3
1971-72 1,525 5,498 39,194 29 1 39
1972-73 1,652 498 43,159 30.0 3.8
1973-74 1,681 5,845 53,704 28 8 3.1
1974-75 2,112 74,423 63,203 28.5 3.8
1975-76 2,472 9,429 64,996 26 2 3.8
1976-77 2,563 10,291 69,047 24.89 3.7
1977-78(RE) 2,752 12,081 n.a. 22.8 na.
1978-79(BE) 2,945 13,679 na. . 21.5 na.

RE- Revised estimates.
BE- Budget estimates

n a.* Not available.
Source India, 1979,p 36

The result of mncreased expenditure on defence 1s that the Ministry of
Defence has become a very complex and secretive organisation with a China
wall around it.

The formal mechamism of defence policy for the country is based on the
principle of pre-eminence of the political and democratic elements over the
military perspective.6

The formal relationship of the politicians and the military generals does
not give a true picture of the inner dynamics of the functioning of the Defence
Ministry. A defeated nation was very critical of the Indian leadership n

1962, and the military generals escaped criticism by writing books in their
defence.?

8See, A L Venkatesaran, Defence Organisation in India- A Study of Major Derelopments
in Organisation and Admmnistration smce Independence, New Delhi, Publications Division,
Government of India, 1967.

*See: B.M. Kaul, The Untold Stors, Bombay, Allied Publishers, 1967 and J P. Dalvi,

fggmla) an Blunder: The Curtain-raiser to the Sino-Indian War of 1962; Bombay, Thacker,
9.
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Because of secrecy in the functioning of the Defence Ministry, the blame
for 1962 cannot be fixed, and a few imphlications of the nature of defence
administration can be highhighted They are:

(a) Since defence of a country 1s a very sensitive area of public policy,

()

1ts functioning is shrouded in mystery.

The Ministry of Defence operates under national and international
lobbying 1n 1ts day to day activities. The domestic public opmion
must support growing defence expenditure in India, and the mass
media has to be extensively used for favourable public support to
defence policies and programmes of development It 1s natural that
lobbies for defence expenditure operate within and outside the
parhament Further, India has to buy a ot of sophisticated defence
equipment 1n foreign markets which are subject to a lot of competi-
tion and pressure Many technical and political considerations aie
mvolved before purchasing defence equipment. The powerful lobbics
of military-industrial complex of the developed countries operate and
compete 1n the third world, and India 1s no exception to this general
rule Many controversies have been raised in the public about defence
purchase, and because of the secrecy of technical advice, many a
time rumours have the field day.

A brief resume of the functions of the Home Mimstry would reveal 1ts
central role 1n the governance of the country. The maintenance of peace and
public tranquillity 1s the main function of the Mimstry For performing these
functions, the Ministry 1s responsible for public services and police and para-
military organisations of the Central Government. The Ministry overviews
the State Governments and therr administrative and police forces for the
maintenance of law and order 1n the country.8

The Ministry has repeatedly acknowledged 1ts coordmnating functions
with the State Goveinments, and its emphasis on the modernisation and
streamlining of apparatus to maintain law and order In its annual report
(1969-70) the Mimstry mentioned that.

The trend towards the growth of tension and violence i the country
continued and the Ministry of Home Affairs was cngaged not only
taking appiopriate administrative measures 1n consultation, where neces-
sary, with State Governments, but also m exanuning the socio-cconomic
forces that lead to such tensions and violence ?

8For details Sce* The O1gamsation of the Goyermment of India, Dethy, Somaia Pubbic1-
tions Pvt Ltd, 1971,; SR Maheshwart State Governments n India, Dethy Macnulln,
1979, CP Bhambhr, Publc Admmstyation m India, Dethi, Vikas, 1974 :
| 8 Aynual Report 1969-70, Ministry of Home Affairs, Government of Indre, New Delhy,
970) p (l)
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The annual report also maintained that:

‘Several steps have been taken by the Ministry during the year towards
the modernisation of police forces to enable them to cope with the
problem of crime and public order in a changing socicty.?®

The Ministry collects intelligence regarding “subversive’ activities, and
maintamns an efficient police force under 1ts jurisdiction for law and order n
the country.

Any deterioration in the law and order in the country evokes criticism of
the Ministry, and it responds by spending huge resources on the police forces.
The Ministry takes shelter behind secrecy, and immunises itself from public
scrutiny, except of a peripheral nature, for performing its functions. Its
annual reports to Parhament, its statements on the floor of the two houses
of parliament, and its observations before a consultative committee of
parliament are perfunctory and reveal very littie about its actual fi unctioning.

The Government of India’s treatment of the naxalites has revealed that
a lot of secrecy was maintained to perpetuate illegal repression on the
citizens of India. In the name of public order and tranquillity, the Government
escaped accountability because repression was conducted in secrecy.

The Ministry of External Affairs supplements the efforts of the Ministry
of Defence for national security, The actual functioning of this Ministry has
global dimensions, and it is subject to the norms of international protocol and
behaviour. The External Affairs Ministry maintains its offices and

TasLe 2 EXPENDITURE ON MINISTRY OF EXTERNAL AFFAIRS

(Rs lukhs)
RE 1977 78

Headquarters 569.34

Missions/posts abroad 2661.97

Supply wings 158.17
Other items

Contribution to the U.N., Commonwealth Secretariat and other

International Institutions 241.22

Central passport and emigration organisation 168.12

Other miscellaneous items 2231.36
Subsidies ond Aid

Subsidy to Bhutan 2466.00

Aid to Nepal 924.39

Axd to other developing countries in Asia & Africa 575.00

A1d to Bangladesh 263.10

Social security and welfare 54.49

Total 10313 16

SQURCE: Amnual Report, 1977-78, Ministry of External Affairs, New Delhi, p 93.

194nnual Report 1969-70, Ministry of Home Affairs, Government of India, New
Delhi, 1970, p in




Admimstiative Seciecy : A Case Study of India 1193

representatives abroad and at home to deal with emerging situations in the
fast changing world 1Its expenditure reveals its important role 1n public
administration 1n India (see Table)

The Ministry maintains secrecy because our national mterests may demand
it or other countries may be sensitive to certain aspects of inter-governmental
relationships. National interests have to be promoted by the Mimstry, and
it becomes a safety value for secrecy The spokesmen of the Ministry evade
scrutiny because the national interests demand 1t. How could the Minsstry
disclose the implanting of nuclear device in India by the United States for
surveillance activities on China?

OPEN ADMINISTRATION SAFEGUARDS NATIONAL INTERESTS

Finally, an evaluation of administrative secrecy in the Government of
India depends on its actual utility and not on professed reasons of the person-
nel managing different munistries of the government The yardstick for
evaluation of administrative secrecy employed by adnunistrators has to be
different from that of the citizen. Secrecy may defend an administrator
from an unwanted public scrutiny, and 1t may promote lus efficiency. For a
citizen, administrative secrecy may breed coriuption and arbitrariness
Hence in evaluation of the role of administrative secrecy, we are confronted
with two distinct perspectives—of the administrator and the citizen Can
these two perspectives be reconciled? Why does a citizen refuse to believe as
genuine that national interest demands secrecy? Why does a citizen want to
penetrate mto the technical aspects of a defence deal or a treaty with a
friendly country? Is 1t mere suspicion between the decision-makers and
citizens or 1s 1t more than a mere difference of perspectives? Administrative
secrecy breeds rumours and 1ll-founded statements

Not only this A citizen feels cheated 1f unexpected actions of admini-
strators are revealed after a lapse of many years It has happened many a time
that a lapse of time brought facts to public notice which were contrary to
earlier stated public facts. With the growimng complexity of modern states,
the danger of admnistrative abuses 15 also mcreasing Redford has highlight-
ed the weakening of democratic controls over administration 1n the modern
complex phase of human evolution Galbraith refers to the emergence of the
‘techno-structure’® m the modern state. This techno-structure reflects a
wide distribution of influences on decision-making among many strategic
centres in the orgamisation, and 1ts consequence 1s that administrative secrecy
is strengthened because of the technological complexity of decisions. What
Redford a‘nd Galbraith are discussing 1s a prevalent feature of the highly
complex societies of the west India also 1s moving towards complex admini-
stration, and the experiences of the western societies have validity for us

113ohn Kenneth Galbraith, The New Industrial States, Boston, Houghton Mffin
Company, 1967, p. 71
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If admumistrative secrecy is becoming a formidable monster, a few prescrip-
tions may be offered.

(a) Admunistrative secrecy is an aspect of a total political system, and it
should be tackled in a comprehensive manner. All efforts should be
concentrated on making the Indian political system ‘competitive’and
‘open’. It 1s only 1n an ‘open’ political system that the ills of admini-
strative secrecy can be tackled.

(b) The Special Courts Act of 1979 1s an mnovation to bring to public
light mususes of public authority with speed and cfficiency. This
mstitutional mnovation, if used properly, would help the exposure
of admimistrative wrongs which remain concealed due to admini-
strative secrecy Any exposurc of administrative iils in India with the
help of lokayuktas, special courts, and commissions of inquiry would
act as a deterrence against misuse of power in secrecy.

(¢) The press is a very important source of information and investigation
mto the happenings in the secretariat. All efforts should be made to
strengthen the freedom of the press in the country so that it can
penctrate into the mysteries of administration.

CONCLUSION

In India, the colomal legacy and people’s eapectations from government
have made political system a critical factor in the survival of the country.
The result 1s, a halo has been created around ministriecs and functionaries
dealing with security and survival of the country. Its consequence is that
vital decisions i public administration have assumed great secrecy. All
criticisms are silenced by the ministers with a statement that the national
mterest does not permit a detailed discussion on public policy regarding
defence, or law and order, or foreign affairs This trend of ministries taking
shelter behind national interest can prove dangerous for our democracy.
Hence we should make the Indian political system ‘open’ to correct the evils
of administrative secrecy which is mtegrally linked with complexities of the
modernstate Themodernstateglorifiesprofessionalism and technocracy in ad-
ministrative decision-making, and the result is that significant public decisions
are removed from public scrutiny This 1s a dangerous trend, and it should be
checked, and multiple institutions for serutiny of public decisions should be
created and strengthened It is casy to create research and analysis wings or
bureaus of investigation or intelligence agencies, but the problem is to contain
them, and this 1s possible only if the political system is strengthened.

a



Secrecy Needs in Police Administration

P.D. Sharma

NE OF the characteristics of a democratic government is its openness.
The people evaluate the performance of such democratic governments
on the basis of availability of information, which they gather from a free
press, the opposition protests and public exposures made 1n the legislatures.
However, this imperative of popular vigtlance and parhamentary control
over public policy through democratic debates has to be extended to some of
those areas which are regarded as the conventional preserves of secrecy 1n
administration. People seldom understand the subtleties mmplicit 1 the
processes of goal-setting and goal-getting 1mt the administration of public
policy In their enthusiasm for the former, they carry their conscious concern
to the latter area of bureaucratic procedures, which the public servants wish
to keep concealed from public gazel The administiation in a democratic
polity has, therefore, to learn to hive and reconaile itself with the contradic-
tory pulls of popular pressures, unleashed 1n the name of ‘public interest’ and
‘public accountability’. Actually, a very dehcate balance between the ‘needs of
secrecy 1n public interest’ and ‘demands of openness of public accountability’
to checkmate its abuse can be called the credo of democratic administration.
Relatively speaking such an administration has to be much more open than
its counterparts under other systems of government for the simple reason
that its secrecy needs can be accepted only uptoa pomnt and that too in a given
framework of istitutional arrangements.

The totalitarian systems operate 1n the mystique of secrecy. Politics being
exclusive and nsulated in these systems, they follow the guarded path and
consequently, the administration becomes 2 professtonal hideout of secrccy
or confidential activiies These systems make no secret of the absence of
popular participation and thelr commutted model of burcauciacy can keep
public administration loyal, effictent and secrecy oriented. Defections, deserta-
tions and sensational disclosures are severely pumshed and the strictest

IFor details sce M Albrow, Bureancracys 1970, and F.C. Mosher, Dewwocracy w Public
Services, 1968
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norms of secrecy are demanded and adhered to in public interest.? Even in
democracies the security needs of the state and government presupposeaclosed
administration of defence services and the police. The administrative opera-
tions and organisations of security services cannot be democratised in the
Jarger 1nterests of the state, and if a society is essentially agrarian, its nceds
for secrecy in military and civil administrations are all the more greater.?
The nature of the paramount goal, the consideration of the good of the citi-
zens and an effective execution of the administrative decisions are often floated
as the bases for secrecy in security administrations. Itis a moot point whether
the same considerations can be accepted as valid or partially tenable in the
civil or non-security administration of the state.

SECRECY, A MANAGEMENT NEED

The term secrecy in its lexicon meaning, stands for things or facts un-
revealed, hidden, secluded, kept undivulged or admitted to confidence.* In
common administrative parlance, it isa synonym for ‘confidential’. Obvious-
ly, it does not imply suppression or distortion of facts for the mere heck of it.
In administrative procedures, secrecy is to be resorted to for the attainment of
a higher purpose. It 1s always a means to an end. When an organisation has
to institutionalise secrecy through exclusive structures of confidential cells
or intelligence wings to preserve absolute secrecy of procedure in announcing
or arriving at certain decisions, 1t has a higher organisational purpose to
achieve.? Secrecy of procedure or concealment of facts from a certain section
of chientele or the people in general, temporarily or permanently, can be
conceptualised as a ‘management need’ in all organisations, and especially
in those which are large, complex and functionally prone to public dealings.
Carl J. Friedrich believes that addiction to secrecy is one of the most charac-
teristic benchmarks of modern bureaucracy. He argues that a certain amount
of administrative secrecy is inbuilt 1n the administrative circumstances and
hence falls within imits of legitimacy of means for the safeguarding of public
interests.® Administrative interest i carrying secrecy beyond the limits of this
general acceptability lies in a widely shared bureaucratic consensus,emanating

f—’Sec D.A Barnet, “Mechanism for Party Control in the Government Bureaucracy in
China”, pp. 423-25; Vogel Ezra, “Politicised Bureaucracy : Communist China’ ; Beck,
“Party Control and Bureaucratisation in Czechoslovakia » and Armstrong, “The Soviet
Bureaucratic Elite” in F.W Riggs, Frontiers of Development Adnunistration, 1970.

3L.M. Singhvi, Parliament and Administration, Institute of Constitutional and Parha-
mentary Studies, Delhi, 1965.

947' wentieth Century Dictionary, Chambers, New Mid-Century version, London, 1952,
p. 999.
5See E Strauss, Tie Ruling Servants, London, George Allen and Unwin, 1960, pp 37-49.

l%‘;Carl J. Friedrich (ed.), Nomos V, The Public Interest, New York, Atherton Press.
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from the following bases of secrecy:

Depersonalisation of Power

Administrative decisions are institutional and not personal.” This fact of
depersonalisation gives a quality of tentativity to administrative action. No
admimistrator, howsoever efficient or competent, can offer assurances which
may not be overridden later under the exigencies of a changed situation
This is a fact that renders practical admmaistrators inhibitive, if not secrctive
Most of them avoid saying too much prematurely, because they are genuinely
not sure whether the end product of the administiative process will follow the
predictable course In personal matters the individual can effectively control
the variables of his decision-making universe He can counteract some of
those facts, the pubhcity of which evokes an adverse response Similarly,
1n private matters, the comnutment to personal values bemg high, the dect-
sion-maker usually hikes to pay quite cheerfully for hus open positions This
1s often not the case in public affaus. The depersonalisation of power 1n public
bureaucracies provides a source of interest 1n secrecy and public bureaucrats
in large organisations tend to avoird open positions on 1ssues, which,
ultimately, get clinched 1n the Light of inevitables and imponderables.

Admunstiative Feasibility

Admnistrative feasibility as a universal administrative concern can be
identified as another source of interest in secrecy in administration. “Though
a premise of all adminustrative decisions 1in administration, feasibility 1s
often not an acceptable reason for action to publics, intensely interested 1n
policy Consequently, there 1s a strong tendency to conceal this basis of
action The organisation must present an idealised version of itself even
though the bases of its action cannot always be 1dealistic °,8 In simple words,
admimistration 1s a rational quest and a continuous endeavour for feasibility
of public policy, which, by 1ts very nature. has to be somewhat doctrainnane
The people who opt or vote for such idealistic public policies do not want to
listen to administrative handicaps that threaten to sabotage them. Naturally,
when administrative feasibility 1s a decisive constrant in the realm of public
policy, 1ts open publicity may embarrass the policy makers To avoid this
embarrassment or popular reaction against administiative handicaps, admini-
strators tend to conceal the reason or basis of action, which 1n their judgement
1s a valid fact, but people are liable to call it a non-1ssue To put 1t differently,
adminstrative secrecy 1s a condition conducive for the formulation and

7See M Ciozier, The Bureauciatic Phenomenon, Chicago, Umversity of Chicago Press,
1964, and also R P. Taub, Bureauciacy Under Stress, 1969, pp 192-203.
8Victor A Thompson, “Bureaucracy in a Democratic Society”, n Public Admumstration

and Democracy, Roscoe C Martin, (ed) 1965, New York, Syracuse University Press,
pp 222
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execution of public policy, which otherwise may be too utopian to be hazarded
1n practice.

Camouflaging of Power Conflicts in Hierarchy

All organisations have their internal political struggles for power and
hidden conflicts of positions in the hierarchy. People in democratic societies
expect their public bureaucracies to be a tool of popular interests. They do
not accept independent administrative 1nterests of their public servants as
legitimate and tend to 1gnore the fact that even the most rational variables of
administrative process have their irrational political overtones about them
People 1n general regard personal appropriation of power and position as
contrary to rational administrative norms of action. This being immoral, the
tamnt of personal (or sub-group) interest, usually to be found somewhere 1n
all administrative action, need to be carefully concealed. It is a truism to
contend that people are unfamiliar with the realities of administrative uni-
verse and camouflaging of political struggles and internal rivalries alone can
lend credibility to the system.? The bureaucrats never wish to wash then
dirty linen 1n public, because once their personal interests and individual
quarrels are exposed to public eye, they cease to be public servants in popular
estimation. Naturally, their image and role as servants of the people in a
democracy needs to be protected with the shield of administrative secrecy,
which, besides being handy, can preserve this Weberian model of the 1deal
type,1® which people generally cherish and defend.

The Cementing Foi ce

Thompson argues that, “the actual independence from hierarchical
controls, and the control power of lateral interests do not square with the
dominant owner-tool doctrine and therefore have to be camouflaged. An
elaborate dramaturgy 1s used to hide these necessary departures from the
dominant stereotype.”® Like internal power struggles of the hierarchy the

%Victor A Thompson, “Bureaucracy 1n a Democratic Society”, op cif, p. 223.

10Carl Friedrich i his Sonie Observations on Weber’s Analysis of Bureaucracy mamntains
that “only an army, a business concern without ahy sort of employee or labour participation
In management, a totalitarnian party and its bureaucratic admmmistration, would come nearest
to the Weberian model of Bureaucracy * (in Political and Adnumistrative Development,
Braibanti and Durhaum (ed ), Duke, 1969, p 107-35)

Merton further adds that “While theoretically the government personnel are held to be
servants of the people, 1n fact they are usually super ordinate > Reader in Bureaucracy by
l:/lerton, Gilencoe, Illinoss, Free Press, 1952, pp 221-32 One of the recent bureaucracy
udies atiempted by Pair Panandikar and Khir Sagar maintains that “the structural and
behavioural characteristics of bureaucracy are only moderately related ” Panandikar and
Khursagar, “Bureaucracy in India : An Empirical Study” Indian Jom nal of Pubhc Admi-
mistration, Vol XVII, No. 2, New Delhi, TIPA, 1971, pp 187-208

¥Victor A. Thompson, Bu eaucracy i a Demacratic Society, op cit, p 223.

Y
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deviations caused by lateral inferests and other autonomous centres have to
be concealed from public discussions. If people tend to feel that hierarchical
controls are a mere facade and the dominant stereotypes donot exist, the myth
of admimistrative rationality will be shattered. Here secrecy provides the
necessary cementing force and people are made to believe that what they
actually do not know, does not exist as well. The gap between administrative
norms and administrative behavioursis, 1n fact, actuated by idealistic prescrip-
tions, and the realistic constraints in administration and administrative
secrecy repiesent a mechanism by which these constraints can be concealed
without damaging the professions of rational idealism that cements the
organisation.

Thus, the concept of secrecy in administration can be envisaged as
‘rationalisation of the irrational’ which the irrational wants to see as the
rational Whether 1t 1s depersonalisation of power, or concern for feasibility,
or the need of camouflaging internal conflicts and norm deviations, bureau-
cracy does not like 1tself to be presented 1n an un-Webenan cloak of illegiti-
macy. The mystique of secrecy is chosen as a necessary evil or a lesser evil
for practical reasons, or for reasons of human compassion, or to discharge
the obligations of primary relationships not yet fully articulated with the
administrative obligations of a complex democratic society.12 In less develop-
ed countries, this conflict of norms creates an anomic situation, in which
mndividual officers can appropriate considerable personal power through
fluctuating norms of bureaucratic expediency. Much of this power of public
officials 1n such “clerical, desk class bureaucracies of agrarian societies 1s
derived from their monopoly of knowledge about complex government
procedures and requirements,”*3 The ‘professional expertise’ of bureaucrats,
to which Max Weber referred, was expertise in such procedures and require-
ments Preparation for bureaucratic careers in the training academies of these
countries 1s still a study of these procedures, neatly outlined in law books.
The desk class officraldom is interested 1n both complexity and secrecy, which
can be termed as the main source of the citizen’s dependence upon admini-
stration and hence the main source of officialdom’s power.14

An mdustrial society breeds a professionalised bureaucracy Unlike its
counterparts 1 developing countries the industrial citizenry 1s intensely
mterested in administrative actions and the bases for them It constantly
fights bureaucratic secrecy and attempts to hold 1t within tolerable hmits by
means of interest orgamsations, legislative commuttees, and a free press. The
people there generally do not accept departures from rational norms of
official conduct and consequently the bureaucrat has to hide and distort his
irrational behaviour beyond recogmtion through elaborate rationalisations

12Kahn and Boulding, Powes and Conflict 1 Oigamzation, New York, Basic Books,
1964

18 Thompson, op cif, p 223
Wrpd
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and semantic confusions.’® In the less developed socicties, there is no less
secrecy than in the professionalised bureaucracy of the developed world,
but jts bases are certainly less pernicious. A conceptual attempt to discover
the bases of professional secrecy beyond the sources of secrecy can yield
two justifications of secrecy 1 administration:

(«) An overniding consideration and concein of public good or good of
the chient, howsoever mistaken the notion may be.

(6) A tactical unwillingness on the part of the burcaucatic system to
make cfforts to translate the technical bases of its public actions
1nto layman’s language.,

In democratic socities, both these considerations are supplementary as
well as contradictory. Pcople must know what is public good, but public
actions Jeading to public good cannot be spelled outin a palatable language of
the layman.1® An average administrator, maiking his papers ‘confidential’
or ‘top secrct’ may be habit bound or blissfully 1gnorant of the rationality of
his action, but he does believe that secrecy about certain facts is helpful in
achieving the stated objective, High level theorising apait, secrecy in admini-
stration of public policy 1n a democracy is required because :

L. 1t protects the politico-admimistrative process of policy administration
from pernicious pressures, avoidablc distortions and threatened
sabotage at vital points;

2 1tprovides an adnunistrative ethos conducive for a calm, objective and
systemic culling of facts and their purposive cvaluation for purposes
of policy formulation, policy evaluation and policy revisions;

3 1tis an effective tool for cflicient, timely and purposeful implementa-

tron of public policy, which has to be planned, phased and coordinated
at every step.

Thus, even in crvilian administration, 1t 1s md isputable that adnunistrative
decisions and operations are to be kept secret till the opportunc moment
arrives But then, the critical question is what is to be concealed from whom?
How much secrecy, at what point of time, and n what manner, 1s desirable
and compatible with the demands of demociacy? The level of popular aware-
ness of the society, the critical nature of the job and the extent of articulation
available 1n the administration of a given polity, can perhaps partly answer
these questions and evolve workable solutions.

P'RK  Merton, “Burcauciatic Structure and Personality” 1 R K. Meiton (ed),
Reader i Bureancracy, Glencoe, Ilhnoss, The Free Press, 1952, pp 361-377.

194;GPauI H. Appleby, Policy and Adnumstration, University of Alabama Press, Alabama,
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THE POLICE AND SECRECY

Police administration 1s an mtegial part of the national security admunis-
tration. For professional purposes internal security of a mation can be
distinguished from 1ts external security, but funciionally the tasks of the
policy and that of the military overlap and remain mutually inclusive. The
army has a suppoit stiucture in police and the police continues to be a
coercive structure of power to provide free time to the army to concentrate
on matters vital to national survival Conventionally, there are three major
tunctions or the police organisation 1n a civilised society They are”

1. Implementation of the law or laws of the land
Maintenance of public order or peace in society.

3 Preservation of internal security, imnvolving tndividuals, governments,
systems and nations

Obwviously, the concepts of order and security, which represent the higher
levels of manifestation of law, expect the police organisation to implement
all laws ungrudgmgly, rigorously and objectively The area of internal
security being faitly wide and ciitical. takes 1n 1ts fold the total system, which
the police organisation secks to protect, pieserve and defend First, there are
mdividuals whose personal safety 1s called the VIP security of the police
system Then, thete 1s the government of the day, which has to be protected
agamst scditious activities and wviolent overthrow by subversive groups,
natjonal as well as mternational 1n their network In addition to the govern-
ment, there 1s always a political system, sustamed by the laws of the land and
which, 10 tuin, shapes the other sub-systems of economy, cultuie and social
mtercourse The police has a duty to protect all these individuals, groups,
sub-systems and governments through the instrumentality of legitimate
coercion Of course, the territorial integrity of a nation in the present mter-
national system of nation states 1s ultimately protected by 1ts defence forces,
but the police organisation also has to organise systematic mtelligence and
comprehensive vigilance to make its contribution to national survival

Every state and society has a wide variety of violators of law and saboteurs
of public peace in 1ts national confines They may be individual crimi-
nals, professional politicians, violent minority groups or perveisc gangs of
brigands, who may operate openly or clandestinely in defiance of law and may
yeopardise the security of individuals, government, nstitutions and the state
The professional tasks, confronted in organising secuiity measures against
all such groups or individuals need specialised skills and policemen have to
remember the following principles of security administration®? when they

17Background papers of National Internal Security Seminar orgamsed by Internal

Security Academy, CR P.F., Mt Abu, from 4th to 8th December 1978 and from 19th to
24th March 1979 (Unpublished)
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are facc to face with the violators of law and saboteurs of pcace.

1. Strategy is a better part of police valour and physical cocicion is not
a mere muscle activity of the warrior. Naturally, most of the police
action during emergent situations of disorder cannot be open to popu-
lar scrutiny.18

2. The political aspects of criminal intelligence, VIP safcty and national
security involve serious risks and physical hazards. Secrecy is a
worthwhile insurance against these imminent risks, where a minor
lapse by disclosure may causc a major debacle.2®

3. Police action, unlike the army, has to be taken in the midst of political
operations and in the thickest heat of social interaction. Naturally,
there are countervailing pressures against which the implementation
of law nceds to be protected. Sccrecy of administrative procedures

provides the requisite shicld under which law may take its own course,
without much fear and undue favour.

The police administration 1epresents the exccutive aim of the state.
It wields crude power and has to deal with situations which involve cruder
power lts operations have to be time-bound and have to eahaust the proce-
dures established by law. Unlike administration of development projects
1ts writ cannot wait nor can 1t afford postponement of dccisions, when the
chips are down It has a job and 1t must be performed whatever be the cost.
The professional nature of the police job devolves very special kinds of
administrative and functional roles on the police organisation and it has
to work out 1ts own tools, strategies, confiontations and preventions.®® There
arc unique situations 1n police work which can neither be simulated nor
anticipated. Similarly, there are opportunities, which once lost, may spell
havoc and cannot be retrieved by spending more money or even by investing
better competence. Unlike other civil organisations, the police organisation
has a strictly rigid hierarchy and perhaps cruder varictics of power struggles
and pressure politics, which need to be camouflaged in the gaib of depart-
mental secrecy. The entire organisation has to put up one umtcd front in the
face of crime, violent disorder or national sabotage. This overriding purpose
permits the police organisation to keep 1ts cards packed in its opaque house
and it looks defendable if police planning and police manoeuvres are

18Background Papers of 6th Internal Security Semunar op cif , especially on Nav

Nirman Agitation in Gujarat, pp 13-25 J.P.’s Movement, pp. 27-32, Insurgency, North
East India, pp 127-54

1%Background Papers of 6th IS Semunar, op at , especially Sections on Arms and
Explosives, pp 157-85tand T errorism, pp 229-56.
205§ Vaidyanathan, “Scope for Personal Discretion in Law Enforcement”, in Police
at Cross Roads, S V.P. N\anonal Police Academy, Hyderabad, 1977 (mimeo.), pp 80-91.
y
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inaccessibly concealed from all those on whom it has to ctackdown once a
while with a blitzkirg
The weightier argument for scciecy of police operations 1s the aigument of
administrative feasibility and imponderability of fluid variables in the field
situations. A police officer has to keep his fingers crossed, till the final outcome
of the scene 1s announced to the pcople. Like theatres of war, the scenes of
police operations have to be planned, masterminded, processed and directed
on the basis of prior information collected by the intelligence branch, the
crime branch and the CID units of the organisation. The secrecy needs caused
by the de-personalisation of power 1n police work are greater and are more
pronounced than in the other departments of the government.?!
Moreover, a dutiful policeman has to handle explosive situations of
violence. Day to day combats, confrontations, and laying of traps are the
basic tactics in policing a society. The policeman in all these situations may be
endowed with legitimate power, but he can always be overwhelmed by the
supcrior power of the irate mob and the perverse whims of the criminal at
laige. With limited resourccs, scarce manpower and absence of popular
cooperation, the police organisation hasto administer raids, launch crusades
and smash dens of vice, all of which require lot of confidential information,
secret planning and surprise action.22 Without absolute secrecy of informa-
tion circuits and confidentiality of administrative operations, the plans may
go awry and cost heavily in men and money. Police offiuals know at their own
penil that premature leakage of information or other clues not only foil their
plans but can encourage the outlaws to continue in their lives of crime and
vice. Further, 1t demoralises the cops and 1ts chain effect may cause an -
calculable damage to the police orgamsation and its clients, Moreover, the
police are not supposed to have a dharmayuddh with the crimmals The
latter may outwit the former and biing their actions to a sorry pass, 1f the
policemen are not cfficient enough to know about their profiles, modus
operand: and objectives Similarly, by being sccretive the police can organise
cffective preventive networks and contain the adverse effect of law-breaking
to the mimmum.2? This professional need of secrecy for job accomplishment
1 police organisation is so great and so obvious that ithas been mstitutionals-
ed 1n the creation of CID, 1B, CB, ACD and several other allied agencies at
all levels.
Secrecy needs in police work follow different patterns under different forms
of governments. They vary functionally and also as per the nature and scope

2T Anantachari, “Democracy and Social Defence”, in Police at Cioss Roads, op cit,
Pp 064-69

22See Proceedings of 4th Internal Security Semmar at ISA, Mt Abu (20th Aug
to 2nd September 1978) especially Sections pertaining to sporadic disturbances, pp. 11-15,
arms and explosive from the angle of mnternal security, pp 27-31,espionage and counter
espionage, pp 15-21 and msurgency and counter insurgency, pp 31-43.

231bid
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of the police agency Actually, the job of Jaw enforcement eapects different
kinds of laws to be enforced in different degrees of scverity and priority.
The order of these prioritics of secrecy in police work can be scen in an
ascending scale 1n the following arcas of law enforcement

Social Legislation: Although there is a visible trend to demand greater
police attention in the implementation of social laws Iike the Civil Rights
Act, Anti-dowry Act, the prohibition laws, the Immoral Traffic Act, efc.
yet the consensus 1s that they are non-police tasks and the police has been
giving them the lowest priority. Consequently, there 1s hLittle intelligence
available and preventive actions arc not cffective in the absence of sti-
tutionalised secrecy in the department. Recognition of need for social and
economic 1ntelligence in police work is a very recent phenomenon and
unless it is done police performance and police achievements in the arca of
social legislation will be far from satisfactory.?4

Conventional Crune : Police woirk in this area is a quasi-judicial work.?®
With the prevailing winds of social change and new developments in crime
techniques the criminal is 1n an advantageous position unless secretisely
encountered by the police Not only this the crime gangs are becoming
increasingly articulate and their area of operations has expanded beyond the
seas. Then the demands of the system of rule of law envisage that everybody
is to be regarded as innocent unless proved guilty. The net result 1s that prose-
cution in courts cannot be sustained unless there is indisputable evidence
collected from varied. secret and inaccessible sources. The secrecy organisa-
tions of the police are going to play an increasingly more articulate and
decisive role in police investigations, legal prosecutions, court trials and
bringing the guilty to book. Even 1n organising preventive measures, secrecy
is a help and can be used as an effective deterrent in the commission of tradi-
tional crime and conventional vice, rural and urban

Public Order : The needs ot secrecy in this field are more paramount
than 1 the areas of social legislation and conventional crime. It is a very
volatile area, and police actions based on mere hunch, can sensitise it beyond
proportions Besides, involving crowd psychology, mob violence and emer-
gency hazards it directly borders on the citizen’s most sacrosanct right to

24Second Intgrim Report of the Rajasthan Police Study Team, Government of Rajasthan,
Jaipur, 1979, p. 6 (unpublished)

25Ejaborating this pomnt further, Mr. G C. Singhvi writes, “Investigation of cases 1S
part of the judicial process and the police must be entirely independent in the discharge of
functrons, which are judicial or quasi-judicial . It is of fundamental importance that
Justice should not oniy be done. but should mamfestly and undoubtediy be seen to be
done. it is in keeping with this doctrine that the judiciary has been separated from the
executive Itis time, therefore, that the judicial function, comprsing investigation and prose-
cution, is also separated from the police and the home departments, which are under the
executive, and are placed under some authority, which may be independent of the eaccutive ™
G.C. Singhvi, “To Whom Should the Police be Responsible”, Indian Journal of Public
Admimstration, Vol XXIV, No 1, January-March 1978. p. 119.
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freedom, mcluding the freedom to assemble without aims and to piotest
peacefully against the unwanted policies of the government of the day. Here,
the police job is to strike a delicate balance between social peace and demo

cratic freedom, tending to subordinate the latter to the former 1n cases of
genuine emergency,2® Secrecy in police management 1s a condition precedent
for purposive police action. Orignal, timely and valid police ntelligence
received {1om secret agencies can save misuse of police by political masters
and abuse of police power by the police itself Thus. paradoxically, secrecy
1n police woik enhances the freedom of the individual and protects police
nisusc or abuse against unscirupulousness

Natonal Secunity : Like the work of defence forces the police work 1n
the strengthening of national security has to give top priority to secrecy for
goal accomplishment Secret intelligence, routine vigilance, defence prepared-
ness and quiet action are some of the basic police functions accepted as legiti-
mate for national secutity The police has to be extra-ordinarly efficient and
effective 1n doing this job and can, 1n no case, be allowed to take a chance or
hazard a guess Technically, efficiency 1n this area 1s another name for perfect
secrecy and it 1s absolutely compatible with the demands of democracy
The secrecy needs of internal security administration, howsoever democratic,
are a necessary evil for the working of democracy, developing or developed

Thus, from social legislation to national security, the need for secrecy 1n
police work keeps ascending. The hierarchy of police goals determine the
quality and extent of secret services 1n police work It is also no exaggeration
to contend that the standards of police performance generally obtain 1n
proportion to the high quality of service rendered by the secret services of the
police o1ganisation. Not only this, even the non-secret services of the police
stations and line agencies should follow a secret path to enhance the admini-
strative feasibility of their actions, directed towaids stated goals. The control
of vice, crime and disorder in a society 1s like an open chessboard wherc the
playeis have to conceal their 1espective strategies from each other and also
fiom the viewers, but the viewers have every right to applaud or condemn,
if the game 1s won by skill or lost by default.

Secrecy per se 1s neither good nor bad 1n any administiation  All admuni-
strations need 1t, but the administration of law enforcement needs 1t much
more than others, because of its critical nature and professional requirements
So long as 1t hightens the goals of the police organisation. 1t has to be accept-
ed as ‘legitimate’ and must not be violated through so-called democratic
disclosures But then, any abuse by the police 1n contravention to the demo-
ciatic freedoms of the citizens 1s likely to result m the perversion of its secrecy
preserves also Here secrecy does not mean opaqueness and a democratic
system should battle the abuse of secrecy through public exposure of its
mstitutional devises. National security apart, secrecy in police work has to be

26Fmal Repor t of the Rajasthan Police Study Team, op cit , pp 80-83
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reconciled with the basic civil liberties of the citizens, Several kind< of legisla-
tive, quasi-judicial and non-official institutions should be created and encou-
raged to evolve a system of limited exposures and counter checks to avoid the
likely misuse of legitimate secrecy, permissible in professional police work.
It is essentially a matter of institation building, whercin the conventional
growth plays a significant part. Firmness in law enforcement is a part of the
democratic game and democratic openncss should not necessarily veeaken it
The limits of legitimate secrecy can be publicly delimited by making them
conventionally congruent with the democratic opznness of the system. Jtisa
truism to contend that secrecy in police work has potentialities of being
abused, but let this also be understood that an absolutely open police system
is the end of all policing.

]

Use of Secret Intelligence

In order for the knowledge obtained by espionage to be uscd,
it must pass through a very elaborate process of analysis and through
many offices. The probability of being mislaid or passed over in
the heavy flow of material is certainly not negligible. Then vwhen
it reaches the person who can utilize it he is faced with the question
asto whether it can be trusted. Spies are not esteemed by their superiors
and they are often the victims of ‘plants’ of false information. On
many occasions the uncertainty as to whether the data reported by
a spy are true, false or planted, results in inaction. Finally. intelligence
staffs. even if they arrive at firm conclusions, must contend with
the operational side, and just as spies are not esteemed Dy their
masters. the intelligence is not always esteemed by politicians and the
military men who are outside the intelligence services. The chances
of utilization of the information diminishes at every stage.

—EDpwWARD A. SHILS. )
The Torment of Secrecy, 1956.



Over-Secrecy in Reporting Communal Incidents

S.C. Misrat

HE NEED for observance of secrecy 1n certain spheres of public admini-
stration is indisputable and 1s rather an essential requisite. Its necessity
has been recognised from the earliest times Arthashastra lays great stress on
the inevitability of the king keeping himself fully informed, not only about
the state of law and order, the needs and morale of his subjects, but also of the
activities of disloyal and recalcitrant elements amongst them who might
endanger the security of the kingdom * Thus Chanakya elaborated a scheme
of complicated spy-system which covered almost all sections of the society
and permeated every sphere of the administrative activity. Obviously, state
secrets pertaiming to the essential administrative wings like the military,
ndustry, trade and political affairs were all required to be closely guarded,
for compulsions of self-preservation and to obviate any advantage that the
enemy might derive through neglect, 1n a pre-emptive move

SECRECY THE RATIONALE

These very principles have given birth to modern concepts of secret police
and other 1ntelligence agencies 1 security organisations Espionage which 1s
aimed at collecting secret information about the affairs of other countries,
and counter-espionage which amounts to counteracting the espionage system
of other countries, are now internationally recogmsed and accepted as
essential features of a country’s administiative system Any country failing
to fail 1n line with this concept runs a great risk of jeoparding the interest
of its citizens. In fact, any lapse in this regard, exposes the administiation to
the charge of neglect of grave and serious proportions

International diplomacy 1s no longer an open affair. Most embassies have
in their staff undercover secret agents, both for espionage and counter-
espionage purposes Espionage, 1n modern times, has been raised to the
level of @ fine art and has been given a certain amount of respectability Spy
stories sell like hot cakes and there are numerous nstances on record of spy

Id

* The author 1s thankful to Dr PD Sharma, Reader 1n the Department of Political
Science, Raasthan University, Jarpur, for his valuable guidance and help
1R autilya, A thashastia
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activities bringing down many administrations, during wars as well as n
peace time, through coup and counter-coups. In this connection, the two
most powerful secret service organisations working for the USA and
USSR, viz, CIA and KGB, are now common knowledge and their
cxploits and significance need no elaboration. In such an atmosphere of
international intrigue, there can be no letting up in emphasis on secrecy. All
political systems, including that of India, for this reason, require a consti-
tutional oath of secrecy to be taken by the President, the council of nunisters,
judges of the High Courts and the Supreme Court, and all other important
functionaries The bureaucrats and other categories of government servants,
who are hikely to be called upon to handle classified material are bound by

the Official Secrets Act, the violation of which makes them liable for drastic
punishments.

IMPROPER APPLICATION

However, this concept of secrecy in administration when overstressed,
can be counter productive, specially in a free and democratic society like
ours. People are entitled to access of certain kinds of information in which
they are nterested. Otherwise also, in an elective system of representative
democracy, there should be a continuous dialogue and exchange of informa-
tion between the people and the government on matters of vital public
interest. There can be no controversy that utmost secrecy is required to be
observed and it should be obhgatory to do so, in matters of vital national
importance, like the strength, armament and location of our armed forces,
essential statistics and situation of key industrial installations, specially those
affecting the defence of the country, schemes and policies to combat 1nsur-
geney and other sensitively political and international matters.? These are
only illustrative and there may be many more in this category, the leakage
about which may be detrimental to national interest or promotion of cordial
international relations. These must remain closely guarded secrets for obvious
reasons and due stress needs to be given on their preservation.

E\pcncncc‘:‘ however, shows that this caution for maintenance of secrecy
is often overexe'rcised and that too in an unintelligent manner. Very frequently
1t extends to completely innocuous fields This increases work for various
agencics handling them, for all documents concerning them have to be
properly documented, filed and handled by higher category of personnel.
The sheer abundance of classified material dilutes the importance of the more
important ones among them and facilitates leakages. The correspondence
?ctwecn the Central Intelligence Bureau and the State Intelligence Agencies
is a classical example of *his thoughtlessness. It has become routine for

. ,25& proceedings of 3rd (3rd to 8th July, 78) and 6th (19th to 24th March, 1979), Internal
cLurity Seminars, organiced by Internal Security Academy, Mount Abu
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every letter, even a routine communication, to be placed in a double cover,
sealed, registered and insured, and then marked to the highest officer by
name for his peisonal handling. Obviously 1t is an enormous waste of his
precious time and mvolves a colossal misuse of government funds which are
perpetually scarce mn a developing society like India

OVER-SECRECY ABOUT COMMUNAL TENSIONS

The phobia for secrecy 1s carried thoughtlessly even mto the fields of
law and order, particularly when communal incidents cause tensions While
reporting about communal incidents or large-scale disturbances, there 1s an
obnoxious tendency to hide the truth and camouflage the incidents in a way
that no body 1s able to know the reality The idea perhaps 1s to cover up
administrative deficiencies and keep an escape route open in case of public or
official criticism. The facts and inferences drawn from the reports, can then
be denied later, if necessary, and convenient interpretations given to the
wordings of the reports Itis little realised that such manoeuvres at hiding the
truth from the public are not at all necessary and are positively harmful for
the long term credibility of the administration. They create avoidable mis-
givings m the public nund and give rise to all kinds of speculations

SPECULATIONS

After all, a demociacy 1s a government through public dialogue on
matters of public interest These democratic debates can be meamngful and
purposively effective only when people have access to correct facts and have
a free atmosphere to venfy and evaluate these facts in the hight of their
empirical experiences Vague, multi-meaning and nusleading reports about
the facts of communal riots generate 1ll-informed debates and lead people
to draw disastrous conclusions about an unfortunate situation, which need
to be averted by intelligent understanding and pohitical comage to face facts

Press reports and the news contained 1n the All India Radio bulletins are
mostly based on the official hand-outs and briefings on such occasions
During the period of the disturbance due to curfew restrictions and communal
feelings runnming high, 1t 1s too dangerous for the press and the AIR reporters
to move about and to collect information. They have per force of circum-
stances to depend on official information Even otherwise, restrictions are very
often placed on them only to publish the official versions During the couise
of time, adminmistrative officers have developed a umversally accepted fine
techmque of shrouding real facts in a verbiage of comned jargons which are
not capable of any clear interpretation The efficiency of a district officer 1s
often judged by the finesse with which he can accomplish this feat and get
away with 1t. No body seems to bother about the public reaction to such
reports. The citizen never comes to know the real facts about the origin of
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the trouble, the people involved in it, and the damage caused to public and
private property. In a democracy this can hardly be termed as a fair dealing
with the public who are entitled to know all the details of an incident which
is of concern to them. This attitude my have had a relevance during the rule
of the aliens, when 1t was in their interest to gag the public and the press to
keep the flag flying.

Over secrecy in reporting about communal riots in those days was an
imperative of the situation. Besides, bringing a bad name to the government,
which prided 1n strict maintenance of law and order, correct statistics about
communal carriage was regarded as a sad commentary on the efficiency of
the police force, especially i the face of the universally accepted charge that
communal riots were engineered by the British rulers for political reasons to
keep the populace divided

This way of dealing with the public now 1n a free society can only be
termed as mere lack of responsiveness to the people and to some extent
deliberate dishonesty with the citizen.3

One 1s told repeatedly, almost day 1n and day out about a clash occurring
between two groups of people. resulting in deaths, arson and looting of
property. Citizens are told that a twenty four hour curfew was clamped and
varying contingents of CRP and BSF rushed to the trouble spot. The nature
of the trouble or the complexions of the warring groups are deliberately
suppressed. One invariably guesses that it was a communal trouble, for
otherwise there would be no need to conceal the identity of the people mvolv-
ed. This starts a chain of pessimistic thoughts; the average Mushm thinks
that Hindus must have been the aggressors while his Hindu neighbour thinks
otherwise. From the fact that a twenty four hour curfew had to be clamped
and special para-military forces had to be 1ushed, there is left ittle doubt
in the mind of the average person that loss of lives and property must have
been colossal to demand such a drastic action. They cannot be blamed for
imagining that the trouble must be widespread, and those having relatives
or friends i the town of trouble or neighbouring areas to feel extremely
concerned about their welfare. In this confusion, it 1s natural for all kinds of
rumours to spread, which find easy credibility m the absence of any rehiable

official version. This unbriddled speculation and spread of rumours (which
are the creation of the administration 1tself) due to their over-anxety for
scerecy, have often led to escalation of the trouble and tension even 1n far-
flung areas Hindu-Mushm relations, conditioned by historical factors, are

such that even a far-fetched rumour 1s enough to kindle a passion for revenge
m the two communities

3Repott of the Verghese Commuttee.
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UNPURPOSIVE SECRECY

The mtention of the administration m maintaining this unnecessary
secrecy, is very unclear It hardly serves any public purpose or helps to ease
the situation It would be quite understandable, 1f the admunistration
completely refused the dissemimation of the news tll the situation was fully
controlled. But when 1t 1s publicised that a clash had taken place and stringent
admunistrative measures had been taken, the army had been alerted and
hundreds of people had been put undcer arrest, houses searched and aims and
ammunition recovered, what does the adnunistration gain by suppiessing the
fact that the groups clashing belonged to the two rival communities of Hindus
and Muslims. After all, the motive belund hiding the genesis of the trouble,
the identity of the trouble makers, the communities of the dead and the
mjured and those who were found in posscssion of arms and cxplosive mate-
rial, has to have some rationality behind it and should serve a public puipose.
To continue with the system merely on the plea that it has been a continuing
administrative practice, reflects lack of imagination and distiust of the people.
Because of this official attitude todayvery few people have faith in government
bulletins on such and many other occastons. It is a general belief that admini-
strators minimise loss of life and property. The people, therefore, generally
multiply the official figures by two or three to draw their own infetences To
think that people would be shocked by announcement of true facts 1s to
overlook the reality of the social system. By now people have become
accustomed and conditioned, so far as communal riots, civil disturbances or
natural calamities are conceined. They have been heaiing about them for
years and the news does not make much dent on them. But they aie certainly
mterested m the trend of communal politics, its causes and cures, and about
the welfare of their friends and relatives 1n particular.

This ingenuity 1n reporting is by no means a post-independence pheno-
menon It has come down from the Biitish days. The only difference 1s that
1t 18 no longer relevant i the present set-up As a young Superintendent of
Police, I can recall, having been pulled up sternly for my plain and direct
reporting of facts about a communal incident.4 A Dushehra procession,
while passing 1n front of a mosque, was stoned and attacked, resulting in
serious communal rioting 1n a major town of my distiict As required by the
rules, I sent a telegram to my senior officers under the following contents.

Dushehra procession attacked by Muslims while passing in front of
Rohalla Mosque Police fired thirty rounds buck-shot. Situation under
control Detailed report follows

4The ncident relates to the importing of a communal riot i the town of MAU n
district Azamgarh, U P, 1n the year 1939,
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To my dismay and utter surprise I was accused of being a partisan. I was
condemned of being prejudiced, the implication being that a Hindu officer
could not call Muslims as aggressors. Though later I learnt to couch my
reports in ambiguity, I am not convinced till today whether any sane person
could conclude that Hindus themselves would have thrown stoncs on their
own procession and attacked it with lathis from insidec a Muslim mosque.
The situation has not changed much in secular India. The police officials in
centres of communal trouble cannot afford to be honest even with a govern-
ment which professes to be secular in 1ts official behaviour. The art of couch-
ing reports about communal incidents by officials in charge of law and order
has more serious repercussions today than it had in those days when public
services prided 1n admunistrative cfficiency and professional commitment.
Our reporting or under-reporting about facts, fictitious or genuine takes a
heavy toll of the morale of public services, and the administrators once

tramed into 1t, carry it to other realms of administrative activity to pursue
their own ends.

SECRECY AND RUMOUR MONGERING

Judicial enquiries into communal riots have time and again emphasised
the havoc caused by wild rumours which invariably went uncontradicted
from official quarters. This again shows reluctance of authoritics to come
out with true facts. Perhaps, they have come to realise that a time has now
come, when even if they did contradict a false rumour, their version would
not be believed. A vicious cycle has really overtaken the administration.
In this connection, it would be relevant to make a mention of the observa-
tions made by Justice D.P. Madon.5 While recommending pre-sensorship
of news relating to communal disturbances to prevent coloured and exaggerat-
ed versions getting into the press and the issue of news bulletins by the autho-
rities themselves, Justice Madon drew pointed attention to the practice of
distortion of facts in the official hand-outs to the press. He observed, “The
bulletin should however not be such as to defeat its own object by giving rise
to speculations and circulation of wild rumours. The news given by the
authorities should be factual, objective and not crouched in vague terms.”®

The argument that news of communal incidents have adverse repercussions
for us internationally, has also lost validity with the passage of time. Expe-
rience shows that Pakistan and even other countries of the world get news of
these incidents sometimes even before we can do so. Moreover, due to
obsession with over-secrecy in reporting of communal incidents in the

®Report of One Man Commission of Inquiry, set up by the Maharashtra Government
on 12th May, 1970, consisting of Justice D.P. Madon, Judge High Court, Bombay, to report

on ‘til;;.;ommunal disturbances in Bhiwands, Jalgaon and Mahad
1d.
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Indian administration, people place more reliance on BBC broadcasts or news
relayed by Pakistan.

The discrepency, being obvious and glaring, erodes the credibility of the
news media and the government of the day which takes 1ts people to be
gullible. Moreover, it 1s tentamount to dis-service to the country where stark
facts are accessible to all the citizens of the country and people of the world
through an internationally competitive system of information and mass
communication. This 1s taking secrecy too far and attempts to be over secre-
tive 1n the name of public interest prove self-defeating and leave the people
enraged and vulnerable to provocative rumours. A democratic government
must share 1ts anxieties and concerns with the people and should take them
into confidence by feeding facts. Reporting about communal incidents by the
administration 18 an area wherein the outdated practice of over-secrecy by the
Police and Home departments should be replaced by an enlightened and
rational system of honest and correct reporting,.

O

Protecting Law and Order

It1s central to the continuation of our way of Iife that Jaw and order
should be preserved There is a legitimate and desirable public mterest
mn information relating to the organisation and conduct of the police,
the courts and the prisons, but there can be no legitimate interest
information which, for example, would help directly in the commission
of a crime, Nevertheless the Government 1s concerned that, when the
defimtion of this category comes to be drafted for the Bill, it should be
so framed that there can be no doubt that the criminal sanction applies
only when there are strong reasons, as set out above, for preserving
confidentiality.

White Paper on Official Secrets
Act 1911, HMSO, 1978
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Review Article |

Administrative Secrecy Vs. Openness in UK*
S.C. Vajpeyi

HE POWER structurc today is much different from what it was in the
19th century or earlier. In those days, the government concerned 1tself
with the maintenance of law and order, with defence and forcign affairs.
It left industries to the manufacturers, meichants and traders and welfare to
charitable organisations. It did no planning. The philosophy of the time was
laissez-faire. In the present century, the government has concerned itself
with every aspect of life and conscquently we have the concept of the welfare
state. As a result, the governors exercisc unfettered discretion for the common
good They regulate housing, employment, planning, social security and a
number of other activities. The philosophy of the day is socialism or collec-
tivism. But whatever the philosophy or system of government, there is always
a danger to ordinary man. It lies 1n the fact that all power is liable to misuse
or abuse and the greater the coverage of the activitics of the state, the more
the power and, therefore, the consequent increase in the possibility of 1its
misuse or abuse, The great problem, therefore, before the courts, the media
and ultimately the public—the masters—has been how to cope with the abuse
or misuse of such power. Thirty years ago, Lord Denning in his book
‘Fieedom Under the Law’ had outlined this challenge in these words:

Our procedure for securing our personal freedom is efficient, but our
procedure for preventing the abusc of power is not. Just as pick and
shovel 1s no longer suitable for the winning of the coal, so also the
procedure of mandamus and certiorari and actions on the case are not
suitable for winning of the freedom 1n the new age. We have in our
time to deal with changes which are of cqual constitutional significance
to those which took place 300 years ago.

What Lord Denning then said about ‘winning of the freedom’ also fully
applies to the methods available to the people to exercise a check or restramnt
on the activities of the state and to make it more accountable.

\

*Based on ‘The Crossman Diaries’, Vols. I(1975), 11(1976) and I1I(1977), ‘The Cross-

man Affar’, Hugo Young (1976), and the UK Government White (1978) and Green
(1979 Papers,
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Indeed, the government machine has now become so large and its internal
systems of communication are so limited that without serious discussion 1n
the press of these matters, there would often be mnadequate knowledge,
or inadequate distribution of knowledge inside the government machine
itself.

Strict enforcement of the cult of secrecy, if carried to the extreme, would
seem to require censorship of public discussion of issues or a complete
quarantine between journalists, ministers and civil servants resulting in the
inability of journalists to bring their background knowledge and experience
into play when writing about the issues of the day 2 Information is necessary
to determine whether the government 1s protecting public interest It may as
well be doing so without this being known. Access to such information is the
life blood of democracy; and if 1t does not flow, democracy withers.?

From the earliest tumes, governments of all types have been understand-
ably anxious to preserve secrecy in respect of matters affecting the safety or
security of the state or about matters touching the relations of one state
with another, or affairs relating to maintenance of law and order within the
state. As coverage of the activities by the state increased, so did the desire
of the government for secrecy and for accordingits activities protection against
unnecessary publicity or exposure. The conflict between the maintenance of
secrecy and the diffusion of information 1n regard to the functioning of the
governments has been increasing in recent years, because of the widening
scope of the umbrella of such activities affecting all affairs of the citizen, moie
particularly his economic Iife, advances of science having both peace time
and military implications and collection of more information regarding
individuals about their daily life through computers and other methods
necessitating safeguarding of the citizen’s confidence. Governments have
been worried about the disclosure of official information of all types—not
necessarily about matters relating to defence or national security—long before
the law regulating official secrets came into being, To take an example from
UK, early 1n 1873, after a series of cases involving the use of official infor-
mation, the Permanent Secretary of State wrote “the unauthorised use of
official information is the worst fault a civil servant can commit It 1s on the
same footing as cowardice by a soldier. It 1s unprofessional ”*¢

There 1s near unanimity that matters affecting the defence or securty of

Iwilliam Rees Mogg (editor of The Times) 1n his evidence 1n Crossman Case before
Lord Chuef Justice, Lord Widgery on July 22, 1975 (hereainafter referred to as Crossman
Case)

2Peter Jenkins (author of Battle of Dowmng Stieet, 1970, London) 1n his evidence
1 Crossman Case

3Ralph Nader, Freedom of Information, Clearing House, Charles Peters & Michael
Neltson (1979), Holt, Routledge & Wintour, p. 251.

4Report of Departmental Commuttee on Section 2 of the Official Secrets Act, headed
by Lord Frank, Vol I, p. 120 (CMND 5104) (1n 4 volumes)
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the state, or affecting the forcign relations or the conduct of foreign relations,
or any proposals, negotiations, decisions connected with the value of currency
or relating to the reserves should be covered by law and breaches of the Jaw
should be punishable. It is also gencrally agreed that certain information
regarding individuals or associations or companies entrusted or madc
available to the government on confidential basts should be similarly safe-
guarded. It is in 1egard to the functions of the government covering other
arcas and the processes of decision-making that differences arise about the
question of maintenance of an attitude of openness or sccrecy.

It would be appropriate to notice at this stage the observations of the
Fulton Committec® in regard to administrative secrecy in UK. It says:

We think that the administrative process is surrounded by too much
secrecy. The public interest will be better served if there were a greater
amount of openness.

The report recognised that ““there must always be an element of sccrecy”
not simply on grounds of national sccurity in administration and policy-
making, and suggested the sctting up of an inquiry to make recommendations
for getting rid of unnecessary secrecy in UK. The government of UK published
a White Paper in June, 1969 on the subject cntitled ‘Information and Public
Interest’ suggesting a review.% The Conservative Party manifesto at the 1970
general elections promised to eliminate unnecessary secrecy concerning the
workings of the government and review all the operations of the Official
Secrets Act, 1911. The Franks Committee was appointed in 1971 as a result
of these recommendations. This Commuittee submitted its report which was
published in 1972. The proceedings and recommendations of this Committec
produced a national debate. Protection of Official Information Bill was
introduced in April 19797 to implement, with modifications and additions,
the recommendations of the Franks Committee.

NEW POWER CENTRES

It is now recognised that one of the most serious weaknesses in British
democracy today is that the enormous expansion in the range of govermncntal
activities has swamped the critical resources of parliament as well as those of
the press. While power and decision-making have moved from Westminster
to Whitehall and from Whitehall to various regional councils or quasi-
government bodies, the political journalists remain largely centred on a
parliament that is no longer cffective enough to secure the information it

:Fulgon Report on the Civil Service (VI 1968), pp 91-92, CMND, 3638 HMSO.
White Paper ‘Information and Public Interest’ (1969).

Protection of Official Information Bill, 1979 25th October 1979 (50438) HMSO.
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needs to form a proper judgement of the issues to decide on. For similar
reasons, the twin doctrines of anonymity of civil servants on the one side and
the ministerial responsibility on the other are being eroded. Ministerial
responsibility is still an accepted doctrine in the political world and in schools,
but it bears increasingly less relationship in practice to what the general
public thinks and believes. Most people think that parliament is unable to
protect them against the aibitrary actions of the vast governmental machinery
and they are encouraged 1n their belief by statements of an increasing number
of backbench members of parliament.8 This fiction of ministerial responsi-
bility, however, enables members of parliament to demand information in
regard to any activity falling within the purview of the department for which
the minister is responsible. Ministerial responsibility is no longer adequate as
a device for secuiing an administration accountable to society, first, because
the continuous growth 1 the bulk of business increases the ‘fictitious’ element
1 the responsibility and, second, because the time span of the major decisions
on government operations is lengthening—the Concorde airlines project
is a good example where almost a decade elapsed between the start of nego-
tiations and decision Responsibility of a minister becomes more dispersed—
sometimes too diffused and distributed to stick and wherever it is likely to
stick the minister could, by refusing to give information or by giving it in
such a clever way as not to give crucial information, while appearing to give
1t (for which parhamentary answers are so famous), cover up his department’s
mistakes A remecdy is now provided by the Parliamentary Commussioner for
Administration, who makes independent investigations under statutory
powers and is able to unveil what happens behind the ministerial screen
The convention of anonymity also, as Fulton says,® is being eroded.
The reason is that the civil servant now comes in contact with so many
members of the public Typically, a civil servant comes into contact not with
the public but with a public—a section of the public who have an interest
in common. Officials of the education department deal with leaders of teachers’
unions and likewise These numerous and continuous contacts constitute
further inroads on the conventional anonymity. The administration also
qualitatively suffers from the convention that only the minister should explain
issues 1n public, on the assumption that he knows and controls all the opera-
tions of the department—an assumption no longer tenable Once the specialis-
ed public knows the civil servant by name, it will soon get to know his idcas
and views which he will feed into the policy-making process. As a result,
attempts are made to pierce the curtain of anonymuty of the individual member
of the service from whom advice to ministers on crucial matters is said to
have origmated. A good example of the new wave is Samucl Brittain’s

8M Beloff, “Defining the Limits of Official Responsibility”’, T#e Tunes, Sept. 11,
1967—quoted n Henry Parris—Constitutional Burcaucracy, 1969.
9Fulton Report on the Crvid Service, op. cit.,, p 93
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“The Treasury Under the Tories’. He argues that the two extreme views about
senior civil servants that cither they arc pliant mind-readers exccuting
policies in which they have had no say or that they urge single course of
action on minister after minister, arc cqually untrue. The truth lies in
between.® Anonymity is not a condition of permanence. A civil servant
may have to resign if his views on major questions or party affiliation become
known. It 1s accepted that officers of armed forces should sometimes resign
if their recommendations are not accepted by the minister, This gives service
chiefs a power to persuade the minister, which their counterparts do not
possess. Hence a reduction in anonymity might increase the influence of the
civil servants as well as import valuable clues and information to make
administration more accountable to socicty.

Neither anonymity nor ministerial responsibility should, however, be
made a fetish of. They are meaningless except as ways of making admini-
stration more accountable to society. The vast growth of the role of the
state and the consequent power of the bureaucratic machinery render it
mcreasingly necessary for the public to have available to them in detail the
process by which important decisions are arrived at various levels. More
openness not only exposes errors at an earlicr’ stage, but it ensures a system
where errors are less likely to occur. There is a whole area of public concern
that the Jocal government can legitimately reveal to the public and which
the central government does not do. Publication of the reports of inspectors
in the Ministry of Housing and Local Government in UK, initially resisted in
1958, serves as a good example. Sccrecy is an obstacle to good policy-making
when it prevents the gathering of sufficiently wide range of opinion and advice
and when it narrows public discussion of policy issues It is further argued
that secrecy should not inhibit therelease of information or the stimulation
of discussion and work in the earlier stages of planning and policy-making.
The danger 1s that secrecy, for whatever reason it starts, becomes a habit.
It becomes an excuse for preventing others from looking over your shoulder
and a way of avoiding trouble and escaping post mortems* Sccrecy may
sometimes allow greater efficiency, but not necessarily greater wisdom.
Extremes to which it can be carried can be illustrated by the famous cases of
Lady Gardneers at Hampton Court being covered by the Official Secrets
Act, or the refusal of supply of information regarding the number of trees
grown in the Greenwich Park of London to the editor of South East London
Mercury or the refusal of the place of storage or refusal of cases to a Daily
Mail reporter in 1964 when there was a typhoid epidemic in Aberdeen in
UK orits use to prevent public ventilation of staffing matters or departmental
defects, malpractices or improprieties.

As Jo Grimond, MP said in his affidavit before Lord Widgery in the

t

IISSamuel Brittain, Treasury under the Torries, pp. 38-39, 1964.
Fabian Tract No. 355, 1964, p. 22.
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Crossman Case, publication of material relevant to decision-making is useful
and important. He said:

Burcaucratic frame of mund, seclf-regarding, hicraichical and averse to
open discusston 1s a major though perhaps well infentioned threat to
our society. ... That thcy should operate 1 secrecy with very little
accountability to the public is against the national interest. It 1s very
difficult for a Member of Parliament or any citizen to penetrate the veil
of secrecy which surrounds the means by which decisions are made 1n
Government, 12

1t is, however, common ground that a great deal of information is given
by government departments to the press and public Every civil servant
may be authorised, cither by his supetior or by the naturc of his dutics to
communicate to the outside world. Ministers are scif-authorising and scntor
civil servants often function under the guisc of implicit authorisation. In
major matters, the relecase can well be at the munisterial level and then
downwards, but in many of the day to day matters, where one deals with the
middle level civil servant, one may not get this openness because he s still
in doubt, he has not got his dircct bricfing and this 1s where one mects the
difficult or capricious situations referred to carlier where onc departmental
official will not say something and another one will. It 1s here that the
directional concept is valuable. The question 1s whether it 1s a situation where
nothing 1s published except what the government ordains to be published
or whether the pubhc is entitled to the information that governsits ife. Itisa
question of changing the dircction of the flow of information from negative
{o positive or positive to negative,

In a democracy, the adminstrative apparatus normally consists of the
political exccutive, represented by the ministers as membeis of the cabinet,
who lay down the policy and superviseand control its implementation, and the
cxccutive which may loosely be called the civil service or administrative
machinery working thereunder. It has always been assumcd by politicians
and the civil ser1vice that cabinet proceedings and cabinet papets are secret
and cannot be publicly disclosed until they have passed into history. The
cabinet woiks on the doctrine of collective responsibility. When the cabinet
reaches a deciston, irrespective of individual views hicld or expressed. each
member sharcs 1n the collective responsibility of that decision. When conf™-
dentiality among colleagues in the cabinet 1s lost, discussion will be less i=<<
and frank. Its quality will be impaired and so will the quality of the oo™
reached. The unauthorised disclosure of cabinet documents znd~ ™~ =

public confidence -
e &t\,
T,
12Jo Grimmond (M.P.s ormer leader Libera] Pars* ™"

Crossman Case.

I3
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THE CROSSMAN DIARIES

It is on such a horizon of public life and admunistration that Dick
Crossman came as one of those meteors that occasionally lighten the British
political firmament. His lasting contribution to this debate is not only through
his numerous writings as a political scientist, nor his crucial and crusading
role as a minister from 1964-70, but in the publication of his diaries® after
his death. His deliberate aim, as he put 1t in the introduction to the first
volume was ‘“to disclose the secret operations of Government, thereby
enabling the humblest elector to cut his way through the masses of foliage
which we call the myth of democracy”.

The value of the work lies not in any specific facts or stories, though
occasionally they do throw useful light and 1llustrate some valuable aspects,
but on the total impact created by themass of details, the accounts of meetings,
of deputations, of intrigues, of behind the curtain discussions. The cumulative
impact of the stories and episodes concerning Lady Sharp, his permanent
secretary, and regarding her replacement is helpful and constitutes a valuable
part of the book. It will probably be one of the best uninhibited accounts of
the minister-civil servant relationship.

Crossman was always critical of the expanding power of the British
Prime Minister and had used the expression and expanded some of the
arguments and material of John P. Mackintosh’s book “The British Cabinet’
in his introduction to the Fontana edition of Walter Bagehot’s book ‘The
English Constitution’. Therefore, the picture Crossman depicts of cabinet
government shows the complexities of the machine. He describes the function-
ing of the official committees parallel to the cabinet committees and how they
would consider the proposed agenda and take a tentative stand on various
1ssues almost anticipating the decisions formally to be taken in cabinet and
its commuttees. Crossman gave some lectures at Harward which were later
published.* The record of discussion of some of the points in that connec-
tion provides intercsting sidelights. Crossman had mentioned that since the
PM alone approves the minutes after they had been drafted by the cabinet

sccretaniat and as he was able to have the miutes written as he wanted, the
record of cabinet discussion and decisions could be slanted and this greatly
strengthened the PM’s hands. Elsewhere, he illustrated the omission from
the minutes of certain observations, comments or episodes on occasions
depending on the exigencies of situation. Then he had said that the “Cabinet
Sfacrctary, Burke Trend was Harold’s grand vizier and the Cabinet Secretariat
his practorian guard and the way to the top of the civil service is via Cabinet
Sccretariat”.15 His reference to the power wielded by the cabinet secretary

13Crossman, The Crossman Diaries, (1979) Hamish Hamilton & Jonathan Cape.
(Fn;sdt published Diaries of a Cabinet Minsster, Vol 1, 1975, Vol. II, 1976, Vol III, 1977)
15Crossman, Inside Vt}\w, 1972, London, Cape
Crossman, The Crossnian Diaries, op. cit., pp 625-627.
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The incident narrated lends an inevitable echo in the minds of those
who have dealt with similar matters or situations at onc time or the other.
But what 1s not appreciated or publicised sometimes is the reversal of the
roles of the civil servant and the politician—one wanting to reveal and the
other to suppress Even in the instant case, without questioning Crossman’s
ultimate soft attitude towards more openness, perhaps one could find a part
of the clue from the fact that if part of the report was suppressed, he
apprehended severe criticism from “one of the cleverest conservative lawyers”
mn parliament. It is as a result of similar cxperiences that Crossman came to
agrec in part with the power and influence of the civil service, but agrees that
a powerful, hardworking, sclf-confident minister, with the backing of the
PM, can see his way through.18

Yet another aspect on which Crossman has thrown valuable light is the
functioning of the sub-committees of the cabinet and the procedure followed
in decisions being taken by the chairmen by establishing consensus and not
by counting votes. A minute of PM Wilson on cabinet committee procedure
quoted by Crossman makes interesting reading. If you had standing commit-
tees with permanent members working as a team, as microcosm of the
cabinet, it would be satisfactory; but if half the awkward dccisions are
shoved outside into these commuttees, with the concerned minister’s right of
appeal against 1ts decision being very limited, cabinet government could
possibly be finished.2® Similarly, the book abounds in graphic and detailed
descriptions and discussions of relations with colleagues, pressure groups.
parhiamentand functioning of inner groups and theinner cabinet. It has been
said to be the most important book on British Government to have appeared

since the war.
‘The importance Crossman attached to the publication of his diaries is
evident from the fact that his first action after hearing 1n September 1973

that he could expect to live only a little longer was the writing of a letter to
his publisher saying,

. The main immediate task of the literary executors if I die before
publication of my ministerial diaries is complete, would be...to make
sure that the pressure which will undoubtedly be brought both from
Whitehall and from Westminster to prevent publication part of the
manuscript is completely rejected...”20

THE TRIAL

Crossman’s words were prophetic indeed. Pressure did come from the
expected quarters. But the struggle for publication created history as this

18R eport of Departmental Committee on Section 2 of the Official Secrets Act, op. cit.
19Crossman, The Crossman Diaries, op. cit., pp. 619-620.

c 2Hugo Young, The Crossman Affair, London, 1976, Hamish Hamilton & Jonathan
ape, p. 12. .
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was the fiist occasion when the Attorney General deemed it necessary to
take action 1 a court of law, on the report of the secictary to the cabinet
This lustoric trial began on July 22, 1975 before the Lord Chief Justice,
Lord Widgery. Numerous authors, jurists, politicians, social scientists and
ex-ministers gave evidence through their affidavits from both sides. Appear-
ance of Sir John Hunt, cabinet secretary, as the only witness to give oral
evidence was another unique event. Sunday Tumes, who were to serialise the
book, and the literary executors of Crossman, defended the case through their
distinguished counsels.

Until World War I, there was no cabinet secretariat, no minutes and
no agenda It was only in the 20th century that memoir writing by senior
ministers began and a convention was established that they were allowed
access to cabinet papers to refresh their memories The danger of this writing
was that the authors who enjoyed privileged access has sometimes strong
motives in slanting their contributions to cabinet discussions, with a view to
enhance their position in contemporary history. The first example arose
from the controversies of World War I Winston Churchill quoted from
war cabinet papers 1n the ‘World Crisis’ to justify his role in Dardanelles
operations, and so did Lloyd George for his ‘War Memoirs’ After the two
wars, a more liberal view was taken for some of the books by the cabinet
sccretary and the PM as they were 1n the nature of memoirs A fascinating
review of memoir writing and control procedures was recounted 1n an
affidavit?® before the court which did conclude that the control proceduies
were 1n the process of evolution and extension from 1916, when the cabinet
office was set up, till 1934, In practice, ministers established a form of right
in equity, in the nature of an honourable convention, to lay before the
public the justification of their policy or stand. The Iimitation of public
mnterest was recognised by ministers, but they refused to be bound by a fixed
doctrine 1n terms of years, least of all by the fifty o1 thirty years rule (under
the Public Records Act).

The convention and past piactice regarding the basis on which the
memoirs were examined n the past by the cabinet secretary reflected the
needs which were felt for the protection of certain types of information They
were codified for the first time by Sir John Hunt, then cabinet secretary, to
deal with the 1ssues arising i the Crossman case and called ‘parameters’—an
expression which has since been used consistently. In essence the objection
contained 1n these parameters to the publication of the diaries was aganst
‘blow by blow’ accounts of cabimnet or cabinet committees so as to reveal
the views and attitudes of different ministers, disclosure of advice given by
senior civil servants and also about discussion and considerations leading to
senior civil service appointments.

21K eith Middleman’s (Lecturer in Modern History at Sussex Umiversity) evidence
m Crossman Case,
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The main 1ssue in the case was: have the courts the power to protect the
trade secrets of the board-room, the confidence of marriage, the correspon-
dence between the client and professional adviser, but not the confidential
discussions on high matters of state around the cabinct between minister
and minister and minister and adviser? The basis of this contention 1s the
confidential character of the cabinet proceedings derived from the concept
of collective responsibility. The Attorney-General contended that the court
should restrain any disclosure thereof if the public interest 1n concealment
outweighed the public interest in the right to free publication.

The opposite argument was that the convention was not absolute and
rested on an obligation founded in conscicnce only. Hence publication of
diaries was not capable of control by the courts. Referring to these two
arguments and volummous cvidence on both sides, by distinguished jurists
and pohiticians, Lord Widgery said,

It scems to me that the degree of protection afforded to cabinet papers
and discussions cannot be determined by a single rule of thumb. Some
sccrets require a high degree of protection for a short time. Others require
protection until a new political generation has taken over. In the present
case, the Attorney General asks for a perpetual injunction to restrain
further publication of diarics in whole or in part. I am far from convinced
that he has made out a case that the public interest requires such a draco-
nian remedy when regard is had to other public interests, such as the
freedom of specch

He also accepted the need for protection of advice given by civil servants,
but not without close investigation, as a matter of course, for a period of
years Legally extending the Argyll powers?? in regard to domestic secrets
to official secrets, Lord Widgery said that the courts should not be powerless
in this sphere, and, therefore, when a cabinet minister receives information
in confidence, the improper publication of such information can be restrained
by court and his obligation 1s more serious than merely to obscrve a gentle-
man’s agreecment.

He further decided the issue by saying,

In these actions we are concerned with the publication of diaries at a
time when eleven years have expired since the first recorded events ..
There must, however, be a limit in time after which the confidential
character of information and the duty of the court to restrain will
lapse.

v

*2Argyll vs Argyll (1967 Ch. 302) upholding in confidential relationship independently
of any law
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In the case of the diaries of Crossman, that stage, in the opinion of
the judge, had been reached and so their publication was allowed

In regard to the fact that the diaries disclosed the advice given by civil
servants who cannot be expected to advise frankly if that advice is not treated
as confidential and also of the confidential character of the observations about
the capacities of senior civil servants and their suitabulity for specific appoint-
ments, the judge’s remarks are very telling. He said,

Icanseeno ground in law which would entitle the couit to restramn
publication of these matters A minister 1s no doubt responsible for his
department and accountable for its errors even though the ndividual
fault 1s found 1n his subordinate . To disclose the fault of subor-
dinate may amount to cowardice or bad taste, but I find no ground for
saying that either the Crown or the individual civil servant has an
enforceable right to have the advice which he gives treated as con-
fidential for all time

Perhaps in taking this view the judge was influenced by the view that
candour, frankness and freedom of advice do not always lead officials to
tell the minister exactly what they think of him. There are sometimes difficulties
about munisters’ checking advice with other people The test of advice by
the outcome 1s limited by the long lags in the results of policy and the advice
on alternatives 1s not testable by later administration or by outside investi-
gation

The principle of confidentiality of advice 1s said to be a survival of a
concept of government, when the governing class, under pressuie, did not feel
1t necessary honestly to account for their action and where the authority
necessary to the government was maintained as a mystique rather than by
articulation_of ‘people’s aspirations 1llumimated by an understanding of the
practicalities

EXTENSION OF THE LAW OF CONFIDENCE

The Crossman case judgement answered one question, but exposed and
left unanswered several more The most positive long-term result was the
extension of the law of confidence into the area of public affairs Politicians,
civil servants and, presumably anyone else remotely concerned 1n public hfe,
now has a right to go to court to try his luck against an editor or a journalist
or a writing colleague to restrain them from publishing The effect could be to
confine quite substantially the already restricted information about the busi-
ness of the government In contrast to this, the second main effect of the
judgement was to destroy the principle, as an mexorable principle of cabinet
secrecy. By letting volume 1 to be published, Lord Widgery did more than
that. Absolute assertions were made by Lord Gardner, Lord Hailsham and
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Sir Peter Rawlinson in their cvidence during the case that publication of
diaries will inhibit ‘frce discussions’ by munisters, tendering of ‘proper
advice’ in future, and restrict discussionsamongst them frombeing ‘altimately
frank and unreserved’. After Widgery such asscrtions cannot be made with
the same lofty and unchallengeable certitude. The judgement showed that
they arc not unassailable truths, but debatable assumptions, subject to review
in each particular casc. It cuts back the power of the cxccutive and shows
that judges will no more be dazzled by the cry of cabinet scerets. The theory
of such records being governed by the thirty-year rule in the Public Records
Act and the quasi-vetoing process of the secretary of the cabinet has also
been cexploded.

Negatively, so far as giving futurc guidance 1s concerned, the law has
now becn left more uncertain. It Ieft the celebrated parameters only as the
starting point and if suggestions of cabinet office in regard to the omission
were to be disregarded, there was no indication or ruling about the time
span during which the law of confidence could be invoked. Sir Anthony
Nutting giving an account of the Sucz afTairin his book ‘No End ofa Lesson™3
gave three reasons as to why he chose that time for publication. First, he
thought that he owed it to history due to his inside knowledge of the opera-
tion; second, he wanted to clanfy his stand with regard to the charge of
betrayal of his friends after a lapse of ten years when national interest was not
the end.. .; and, third, so that the parucipants in the drama were still alive
to answer for themselves, if they so chose. The judge did not lay down any
specific criteria for future publication.

The wide range,of unccrtainty thus created was felt after the casc was
over. The Radchffe Committee, appointed on April 11, 1975 to review this
matter reported in 1976.24 The Committee argued against regulation by the
statute and secringly discouraged further memoirs being tested in the
court of law. In a revealing sentence the Committee wrote:

The reasons that persuade us that confidentiality 1s a value that it is
important to maintain in this special ficld of governmental relations do
not lead us to think that a Judge is likely to be so equipped as to make
him the best arbiter of the issues involved. The relevant considerations
arc political and admrnistrative.

The Radchiffe Committee clarified and stren gthened the cabinet secretary’s
role. Existing conventions were amplified and hardened. Apart from matters
covering national security and foreign relations, confidentiality tobe observed
by all former ministers as regards the opinions of their colleagues, the
‘advice received from officials, and assessments of their subordinates were

23Anthony Nutting, No End of Lesson, London, Constable, 1967.
“Radcliffe Committee Report (1976) CMND 6386 HMSO.
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to be kept confidential for at least fifteen years after the events. Thus, where
until Crossman, there were no parameters and no time Iimit with reference to
availability of material, new parameters are endorsed and a quasi legal
concept introduced with the mtroduction of a fifteen years rule. But the
Commuttee recommended that compliance should be allowed to rest on the
free acceptability by the individuals concerned of an obligation of honour.
The government accepted the Committee’s recommendations 1n full, as
announced by the then PM, Harold Wilson, 1n a parhamentary answer on
January 22, 1976 Thus, the more lasting effect, ironically enough, of Cross-
man, was to produce atighteningof the flow of information, not the loosening
which he so fervently desired and cherished.

So much 1n regard to the disclosure of matters with which the ministers
have to deal with. As we have observed earlier, due to various factors, the
concept of ministerial responsibility 1s being redefined and modified and so
also anonymity of civil servants We have also briefly noted the effect created
by the need of closer contact between public servants and the public—includ-
ing the press. Departments of government are engaged 1n formulating or
implementing policies or advising their minister on the formulation or imple-
mentation thereof in certain defined fields All of those fields concern the
public 1n one form or another; and 1t is 1n public interest that they are able
to inform and advise their munisters in terms of, among other things, the
probable impact of whatever they propose to do on the public. Then, down
the ladder, the policies are executed in the field and thereby affect individuals
or groups of individuals or institutions or companies. All sorts of problems
arise which may get smoothened with more openness on the part of the
implementing agencies like regional boards or councils or departments or
their officials

The Franks Committee was appomnted in Apnl, 1971 ‘to review the
operation of Section 2 of the Official Secrets Act, 1911 and to make recom-
mendations’. Evidence from government witnesses and others did indicate
to the Commuttee that Section 2 has some effect in cieating a general aura of
sccrecy As a result, some civil servants are less forthcoming than they would
otherwise This applies more to jumor civil servants and some of the
evidence suggested that those working in the provinces are more affected
than those in London.28

BASTIONS OF SECRECY

Some juiists have considered that in UK there are four bastions of official
secrecy and-reticence. These are* concealment of departmental mustakes by

25Report of the Departmental Committee on Section 2 of the Official Secrets Act.
op. cit., Vol. I, p. 31.
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ministerial responsibility, crown privilege to suppress evidence in litigation,
non-disclosure of mspectors’ reports after public inquirics and, of course,
Section 2 of the Official Secrets Act, 1911, the review of which was the subject
matter of the Franks Committec. We have noted earlicr that the doctrine
of ministerial responsibility 1s eroding and the Parliamentary Commissioner
for Administration provides remedy for individual gricvances. The abuse of
crown privilege is rendered innocuous by a 1968 ruling?® of the House of
Lords and government 1s now subject to a law which will disallow excessive
claims Before the Committee on Tribunals and Enquiries, 1957, government
departments argued desperately against disclosure of reports of inspectors,
who held public inquiries, on grounds of consequent embarrassment to
munisters, administrative impracticability and impairing frankness These
arguments were rejected and such disclosures have resulted in considerable
improvement 1n procedures and public relations.2? The catch-all character of
Section 2 1s widely accepted. It is said to lower the reputation of public service,
since it is thought to beused for covering up mistakes, even when this 1snot
true and 1s credited with having aggravated the secrctiveness for which
British administration has a bad name with the best informed critics from the
Fulton Committee?8 to Crossman.2? Perhaps, that explains the much quoted
remarks of Justice Caulfield in the Sunduay Telegiaph case that Section 2
should be ‘pensioned off”.

The stock argument for maintenance of the status guo is that it rests ulti-
mately with mmisters in UK to settle how far the disclosure of information
should be authorised; and the political decision is in no way inhibited by
Section 230 Indirect nfluence of the views and attitudes of a new minister
towards openness would change the atmosphere in the same way as the new
headmaster does in a school and people do begin behaving differently. But
then one cannot too often depend on the unpredictable comings of the
‘hcadmasters’ 1n a department or administration and on their whims and
fancies. Some consistency and continuity of policy is necessary and desirable
in this behalf. Dealing with this and similar arguments used 1n the White
Paper of 1969, ‘Information and Public Interest’, Prof. H.W.R. Wade pointed
out that 1t was bemng claimed as a virtue of the system that 1t actually did not
penalise authorised disclosure which was n contrast with an enforceable
legal right to the disclosure of a great deal of official information under the
American and Swedish laws. Hence it was suggested to the Franks Committee
to replace Section 2 with legislation which may assist the public in obtaining

-

26Conway vs Rimmer (1968) AC 910.

27Report of Committee on Tribunals & Inquiries, 1957 CMND 218 HMSO.
'::BFulton Report on the Civil Service, op «cit.

29Crossman, The New Statesman, 24 September, 1971.

o 30Report of the Departmental Committee on Section 2 of the Official Secrets Act,
p. cit,
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information about government on that pattern. The objective of the Swedish
Act is:

to provide free interchange of opinons and enlightenment of the public,
every Swedish citizen shall have free access to documents in the manner
specified below.

And 1n signing the American Act, President Johnson said, “A democracy
works best when the people have all the information that the security of the
nation permits”. Section 2 as 1t stands repudiates this policy 32

The Franks Commuttee, however, felt restricted by their terms of reference
and found that the question of 1ecommending legislation on the lines of the
Swedish and US laws on public access to official documents ‘“‘raised important
constitutional questions going beyond our terms of reference”. They did not
go fully into this question, but believed that to the extent there was a connec-
tion between openness 1n government and law relating to official information,
therr proposals to replace Section 2 with much narrower ones would represent
a move towards gieater openness.

But the Commuittee did make certain observations on this question which
do deserve a mention. First, they rightly referred to an extensive list of the
kinds of documentsintheUS and Sweden which ai1e excepted from the right of
publicaccess Bothlaws are drafted in a way so as to protect internal piocesses
of government from disclosure In Sweden, an exception 1s made ‘for working
papers’ prepared by the concerned authority before reaching a decision and
the US laws are 1 terms of presettled decisions and procedures and ident-
fiable documents Second, constitutional arrangements, political tradition,
national charactei, habits and ways of thought do have an impact on the
system which may be suitable. US and Sweden have both written constitutions
and a system of separation of powers unlike the British system which 1s based
on parliamentary control with a strong executive In this context, the British
position 1s comparable to Canada which also has a system of protection of
mformation analogous to Section 2.32

‘This is hardly the place for a critical review of the provisions for disclosure
of information 1n different countries. However, such a study has revealed that
in other democratic countries, discretionary release of information 1s consider-
ed nadequate for a full understanding of a policy area, 1f pressure groups,
journalists and academics are able to be watch dogs alongside the legislature,
ready to expose the inadequacies and shortcomings of the ezecutive and
they have pressed for the right to take the initiative in requesting documents

31Evidence Prof H.W R. Wade (Professor of English Law, Oxford University).
Report of the Departmental Commuittee on Section 2 of the Official Secrets Act, op cif.,
pp 414-16.

32Report of the Departmental Commttee on Scction 2 of the Official Sccrets Act,
op cit, Vol. I, pp. 35-36.

-
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and informatton. In Scandinavia, httle use has becn made of the right of
access provisions In Denmark, when the revisedlaw wasintroduced in 1970,
a rush of inquiries was expected, but this did not happen. The Swedish
experience 1s largely that of individuals seeking records maintained about
themselves 1elating to tax, social services and the like. Press is the chief user
in these two countries and 1n Norway so far as the general policy documents
are conceined. In US, the demand has been much more varied and substantial.
Individuals seeking information on themselves form the largest group. But
the press has been the chief beneficiary. Where the American experience
differs from the Scandinavian is 1n the number of litigations® which have
followed a large number of requests from lawyers representing corporations
and firms with a view to armung themselves against competition with rivals or
against possible ivestigations by the government. No doubt, the cost of
enforcement has been stupendous in US and the law enfoicement officials
almost universally believe that ability of those agencies to gather and exchange
information 1s being eroded.®d The administrative mmpact in certain federal
agencies has been pronounced But many inside and outside government
believe that the Acts have conferred significant benefits, including reducing
unnecessary secrecy, making officials more sensitive to public reaction to the
advice they tender and forcing government to improve its system of record
keeping 34

So much for the overseas experience 1n open government, to put the
problem in perspective Now let us briefly take up the thread from the Franks
Commuttee’s report in September 1972 and complete the story. While the
recommendations were being studied, publication of the Crossman diartes,
and the historic trial which preceded it, did finally resultin tightening the flow
of information from publication by former ministers (and also former
members of public seivices) of memoirs and other works relating to their
experiences concerned with confidential relationships before the expiry
of 15 years 35 That situation continues

RECENT LEGISLATIVE STEPS

With a view to implement, with modifications and additions, the recom-
mendations of the Franks Commuttee, a Protection of Official Information
Bill was introduced in parliament This Bill, because of a provision permutting

* 500 court rulings have been given by the Supreme Court, 900 law suits pending
under FOIA and 200 under Privacy Act. Refer 34, p. 25.

33Report by Comptroller General on November 15, 1978 on the impact of Freedom of
Inj’ormatxon Act, 1974 and Privacy Act, 1974 on law enforcement agencies to the Com-
mittce on the Judiciary, US Senate (LDC-7-119). -

3Disclosure of Official Information, p. 29—A Report on Overseas Practice (1979),
Cwvil Service Department, HMSO.

35Radcliffe Committee Report. op. cit., paras 3 and 12
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ministers to rule at their discretion (which the courts will not be able to
question) that the disclosure of certain government information *‘1s hkely
to cause serious injury to the inferests of the nation or endanger the safety
of the citizens”, ronjcally enough, has been widely considered, both in the
piess and parliament, to be more oppressive than the existing Official Secrets
Act 38 Perhaps, that is why ‘The Guardian’ called on backbenchers, whose
own rights would look to be at stake, to be ready to join forces against the
collusion of the two front benches—the labour front bench, which drafted
the Bill, with many of the same provisions during Mr. Callaghan’s Govern-
ment, and the conservative front bench which now blithely accepts even
those parts of the Bill against which 1t piotested when 1n opposition %7
The Bill, however, has since been dropped as a sequel of the Blunt episode —
mvolving the exposure by a journalist®® of a UK citizen as the fourth man
1n the Philby affair, who was a Russian spy during World War II after almost
three decades during which he was knighted and served as an honoiary art
adviser to the Queen. While dropping the Bill, the government said that 1t
considers that its main duty 1s “for the efficiency and morale of the secunty
services For that we must recognise they can only do so if they have consider-
able element of secrecy”.?® Who knows what further provisions for secrecy
are required?

In this situation one does feel that perhaps there was quite some truth in
the statcment made by a promient journalist in his evidence before the
Franks Committee. To quote his words,

You quite clearly have a clash between the Government's desire to carry
on 1ts affairs efficiently and secretly, and the public’s desire, which we
represent, to know what 1s happening in order that they can influence
cvents, and they cannot influence events unless they have the information

It 1s a behief which a number of politicians have expressed when they have
been 1 Opposition that they are in favour of more open Government,
and when they actually arrive in Downing Street in the Cabinet room they
seem to change their minds 40

It seems the government shares the Franks Committee’s view of delinking
review of the Official Secrets Act with the 1ssue of public right of access
to state information This was confirmed by the Lord Chancellor on

3Gprotection of Official Information Bill 1979, op cit, Section 9.

37The Guardian, November 5, 1979.

38Andrew Boyle, The Chamber of Tieason, 1979, London, Hutchinson

39The Tumes, November 21, 1979

40Charles Wintour (Editor, Evening Standard) Report of the Departmental Commuittee
on Scction 2 of the Official Secrets Act, op. cit, p. 41, Vol 1V.
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November 5 last in the House of Lords. When referring to the aforesaid Bill,
he said,

There is no intention to couple this Bill with the totally different and
potentially more controversial issuc—whether and to what extent we
should follow the USA and give the citizen the general right, legally
enforceable through the courts, of access to Government files.42

A word about some steps on the positive side of secrecy—official and
unofficial—at this stage will be relevant Despaired of government’s interest
and mitiative, a private member’s Freedom of Information Bill was introduced
in parliament and had its second reading in November 1979. Before that the
then PM had appointed 1n 1977 a cabinet committee of civil servants to
prepare a variety of open government schemes to buy off the Private Member’s
Bill, if 1t ever became near becoming the law. In July 1977, Lord Croham,
head of civil service, saddled the government with an open government
directive asking various departments to release as much background informa-
tion on decisions as possible and to keep lists of material released under that
policy for supply to members of parliament and journalists. On June 20,
1979, the new PM 1s credited to have amended the Croham directive and
abolished the aforesaid committee. The statement of Paul Channon, State
Mumster for Civil Service and Francis Pym, Secretary of State for Defence,
n June 1979 assured release of ““as much information as possible including
background papers”. The PM’s personal mjunction to openness takes the
form of a letter of June 20 by her principal private secretary—marked
‘confidential’—ensuring secrecy on the directive on open government ! Efforts
of the press to know more elicited a confirmation from the PM’s press secre-
tary about the issue of a directive to this effect, but nothing more The
spokesman omitted to mention that the directive also contains a declaration
of government’s intention not to mntroduce legislation to establish the right
of access to official mformation and that no further formal steps will be
taken 42

Whitehall and others have consistently argued against a freedom of mnfor-
mflt{on law on the ground that 1t would be mappropriate mainly because
ministers in UK—unlike those in US, for instance—are accountable to parlia-
ment for both their actions and for those of their civil servants and there 1s
also the Parliamentary Commissioner Act Canadian experience 1n openness
In government was considered particularly relevant because of the stmilarity

of the British and Canadian constitutions and practice The introduction of a
similar Bill by the Canadian Government 1 November 1979 knocks down
suchan argument For the first time such a law has been proposed in a country

41The Guardian, November 6, 1979.

42The Tunes, November 27, 1979, “Secrecy Shrouds No 10 ‘Directive on Open
Governmeny® »
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whose constitution is modelled on Westmnster and on the British parlia-
mentary system. Under the Bill “instead of everything in the government’s
possession being secret unless decided otherwise”, the president of the
Canadian Privy Council told Canadian MPs, “everything will now be public
unless declared secret, under precise terms defined by parliament” In the
event of a dispute, ministers will not be able to withhold documents
from the courts, who will be empowered to disclose the documents if they
conclude that 1t 15 in the public interest to do so The whole tenor of the
Bill 1s 1n marked contrast to the Protection of Information Bill prepared by
the British Government (and dropped recently) which provides no appeals
aganst classtfication of documents by civil servants nor against a minister’s
certificate, which will by 1tself be conclusive, that a disclosuie has caused
setious damage 43

Michael Meacher, MP, whose Freedom of Information Bill 1s befoie the
parliament continues to challenge ‘why are we so secretive about the seciets’
and the examples he gives are of great consumer interest For example,
both Britain and US ban some food additives having adverse safety tests
While 1n US, the text 1esults are open to public, in Birtain even data already
published by UN and other public sources is clamped. Agamnin UK, harbour
masters and health authorities are secretive about passenget liners having
high rates of food poisoning; in US such disturbing deficiencies of some
British hiners are made known to American consumers and travel agents
Meacher concludes that “official secrecy has much moie to do with protecting
the government of the day from cmbarrassment than with the nation’s
security” 4¢ One 1s tempted to quote Crossman’s apt remarks on the subject
which lend support to Mcacher:

Of course 1f you are running a show you hate any leaks about yourself
and things that are embarrassing if they come out It 1s extremely difficult
to distinguish something which infringes public interest and something
which 1s highly inconvenient to you as a civil servant or politician and
in my experience these distinctions are not made at present People want
to have secrecy for good, bad and indifferent 1easons

Meache1’s Bill has a long way to go, if at all it proceeds In challenging the
cult of secrecy in Britain today, hard 1s the way and strait the gate. The road
1s long and 1s strewn with difficulties Where and when the struggle will end,
1t is haid to tell, but is interesting to watch 45

O

43The Guardian, op cit
44Michael Meacher, “Why Are We So Secretive About Our Secrete”, The Times,
November 20, 1979

45Report of the Departmental Commttee on Scction 2 of the Official Secrets Act,
op at.,Vol IV,p 73



Review Article 2

Personal Privacy in the United States*
N.K.N. lyengar

THE PRACTICE of keeping rccords about individuals in the United

States has undergone dramatic changes during the last threc decades.
This is mainly due to rapid urbanisation, industrialisation and recent techno-
logical advancements, especially 1n the field of clectronics and computers.
The expanding role of the federal government in areas of economic and social
Iife has also accentuated the need for more information about individuals in
regulating the affairs of society.

Record keeping about individuals now covers almost cveryone and
influences everyone’s ife. Each individual plays a dual role in this connection
—as an object of information gathering and as a consumer of the bencfits
and services that depend on 1t. The Americans live inescapably in an ‘infor-
mation society’ and few of them have the option of avoiding relationships
with record keeping organisations. To do so, is to forego not only credit
but also msurance, employment, medical care, education. and all forms
of government services to indviduals

Improper relationship between record keeping practices and individuals
can result in substantial harm to the persons concerned. Inaccurate, unfair
or outdated records have caused individuals to be demicd jobs, housing,
msurance, education and other benefits. Irrelevant or discriminatory records
also unfairly penalise the individual. Circulation of information that the
individual regards as sensitive and confidential, even if it does not cause
loss or benefit, may result in severe psychic damage .

There 1s a growing societal concern that accumulation of mformation
about individuals tends to enhance authority and, further, may lead to an
imbalance between the individual’s personal privacy interests and society’s
information needs “The heart of the ‘privacy protection issue’ is the nexus
between uses that organizations make of records they keep about mdviduals
and the effects such uses can have on each individual.””*

*Personal Privacy 1 an Information Society: The Report of the Privacy Protection
Study Commission, July, 1977.

Iwillis H Ware and Carole W Parsons, “Perspectives on Privacy”, The Bureaucraf,
Vol 5, July 1976, p 143.
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RIGHT TO PRIVACY

Several social scientists have attempted to distinguish the concepts of
privacy and secrecy Both involve reduced observability and an increased
potential to deny access to others. They, however, differ in the moral content
of the behaviour which 1s concealed Secrecy implies the concealment of
something which is negatively valued by the excluded audience and, in some
instances, by the perpetrator as well Privacy, by contrast, protects behaviour
which is either morally neutral or valued by society as well as by the perpet-
rators Privacy has a consensual basis in society, while secrecy does not There
15 an agreed upon ‘right to privacy’ in many areas of contemporary lhfc;
however, there 1s no equivalent, consensual ‘right to secrecy’ 2

The 1dea that the right to privacy? is an essential attribute of personal and
psychological freedom in modern democratic society has been hailed as the
most exciting and influential legal development of modern American tort
law. The notion that privacy could be given constitutional dimension was
probably the most innovative achievements of the Warren Court ¢ Although
the right to privacy was loosely mentioned 1n various decisions of the Supreme
Court it was not until the 1965 decision in Griswold V' Connecticut that the
issue of privacy came suddenly to the forefront.

The right to privacy, as 1t has emerged from Griswold and other decisions,
1s composed of three fundamental constitutional guarantees and has threc
principal dimensions. The first amendment of free speech and assembly 1s
designed to safeguard the anonymity of political belief, and especially political
association. It guarantees that the individual 1s not compelled to disclose
publicly the content of his political beliefs or his membership i political
associations The fourth amendment, certainly the core element n consti-
tutional privacy, protects one’s reasonable expectations of privacy by
imposing stiff procedural requisites which must be met before a breach in
the sanctity of one’s physical location may occur. The third and most absolute
component is the fifth amendment’s ban on self-incrimination, a right which

safeguards the innermost sanctity of a person’s mind from compulsory
governmental intrusion. The total effect of these guarantees is to create a
zone of privacy around various personal nterests that the government

2Carol Warren and Barbara Caslett “Privacy and Secrecy: A Conceptual Comparison™,
Jownal of Social Issues, Vol. 33, No 3,1977, pp 43-51. Sec CJ Friedrich, “Sccrecy Versus
Privacy. The Democratic Dilemma”, in J.R. Pencock and J.W. Chapman (cds ), Proacy,
New York, Atherton, 1971,

3The word ‘privacy’ 1s nowhere mentioned in the American constitution The consti-
tutional guarantees, together with the demand for ‘Iife, liberty and the pursuit of happness’,
as enuncrated by the Declaration of Independence, form the basis of the nght to prisacy,
the theoretical context from which has developed the narrower law of privacy

Sisidore Silver, “The Future of Constitutional Privacy™, Sant Lotus Unisersuy La
Journal, Vol 21, No 2, 1977, pp 211-280
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cannot violate without showing proper justification.®
LEGISLATION OF FAIRNESS IN RECORD KEEPING

Although many issues in the 1960s and carly 1970s were looscly grouped
under the category of invasions of privacy, it is clear that many of the perceived
problems had vety little in common. Some of the actual or potential invasions
of privacy involved physical surveillance or wirctapping; some involved
mail openings or burglarics conducted by government agencics; others
centred on harassment of individuals for political purposes; and still others
concerned the unfair usc of records about individuals @

The inquity nto these matters by a number of congressional committees
did not share a cormnmon analytical framework nor were the distinctions
among different types of privacy invasions sharply drawn, Nevertheless,
they succeeded in focussing public attention on privacy issucs and in amassing
useful information regarding particular aspects of the privacy protection
problem ?

The Congress gave expression to socicly’s strong urge in opening the
records of federal government agencies to public inspection through the
enactment of the statutc—the Frcedom of Information Act 1966 (FOIA).
The Act allows any person to scc and obtain a copy of any record in the
possession of the federal government without 1cgard to his need for or
interest in it An agency can withhold a record that falls within one of FOIA
exemptions but its determination to do so, if appealed by the requestor,
must withstand administrative and judicial review.

In 1972 the Secretary’s Advisory Committec on Automated Personal
Data System was appointed by the Department of Health, Education and
Welfare® (the DHEW Committce) to exploie the impact of computers on

record keeping about individuals and, in addition, to inquire 1nto and make
recommendations regarding the use of social security number After examin-
ing various defimtions of privacy, the Sccrctary’s Advisory Commuttee
concluded that the most significant aspect of the way organisations keep and

8SeeR H Clark, “Constitutional Sources of the Penumbral Right to Privacy”, Villanova
Law Review, Vol 19, No 6, June, 1974, p 834. W.M. Beany, “The Right to Privacy and
American Law”, Law and Contemporary Pioblems, vol 31, 1966, pp 253-271.

SReport of the Privacy Study Commussion, p 500

70U S Congress (1972), Records Maintamed by the Government Agencies. Heanngs
before a Sub-Commuttec of Government Operations, Housc of Representatives, HR
9527 Nmety Second Congress, Sccond Session

US Congress (1971), Federal Data Banks, Computers and Bill of Rights. Hearings
before the Sub-Commuttee on Constitutional Rights of the Commuttec on the Judiciary,
Scnate Ninety Second Congress, First Session.

8Department of Health, Education and Welfare Secretary’s Advisory Committee on

Automated Personal Data Systems, Record's, Computers and the Rights of Citizens, Wasing-
tonD C,, 1973
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use records about individuals was the extent to which individuals to whom
the records pertained were unable to control their use. The Committee
advanced the concept of ‘fair information practice’as the underlying rationale
for the record keeping principles By focussing on the issue of fairness, the
Committee explicitly recognised that personal data keeping is an essential
societal function. However, the Committee was also emphatic n its assertion
that as individuals and organisations, both, become increasingly dependent
on the recording and use of personal information, 1t is proper for the holders
of that information to assume their share of responsibility for its maintenance
and use. Accordingly, to strike a balance between institutional and individual
prerogatives, the Committee recommended a ‘Code of Fair Information
Practices’ based on five principles:

1  There must be no personal data record keeping systems whose very
existence is secret.

2 There must be a way for an individual to find out what information
about him 1s 1n a record and how it 1s used.

3 There must be a way for an individual to prevent information about
him obtamned for one purpose from being used or made available
for other purposes without his consent

4  There must be a way for an individual to correct or amend a 1ecord
of 1dentifiable information about him

5. Any orgamisation creating, maintaining, using or dissemiatig
recoirds of 1dentifiable personal data must assure the reliability of the
data for their intended usc and must take reasonable precautions to
prevent misuse of the data.

These five principles enunciated by the DHEW Commnuttee provided the
necessary intellectual framework for the Privacy Act of 1974 (Public Law
93-579) ® The main objective of the Act1s to ensure that the records a federal
agency maimtamns about an individual are as accurate, timely, complete and
relevant as 1s necessary to assure that they are not the cause of unfairness
on any decision about the individual made on the basis of them. Proper
management of records about individuals 1s the key to this objective, and the
Privacy Act seeks to enlist the individual’s help in achieving 1t by giving him
a right to see, copy and correct or amend the records about humself

The Fair Credit Reporting Act (FCRA) and the Fair Credit Billing Act
(FCBA) also focus on fairness 1 record keeping, though their scope of
application and their specific requirements differ from those of the Privacy
Act FCRA requirements apply primarily to the support organisations which

9See Hugh V. O’Neill, “The Privacy Act of 1974+ Introduction and Overview”, The
Buieauciat, Vol 5, July 1976, pp 131-141. See also Willis H Ware and Carole W Parsons,
“Perspectives on Bureaucracy . A Progress Report,” The Buy eaucrat, Vol 5,1976, pp 141-156
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verify and supplement the information a credit, insurance or employment
applicant divulges in those three arcas, but which do not themsclves partici-
pate in the decisions about applicants. .

Other recent legislations centering on fairness in record keeping includes
the Family Educational Rights and the Privacy Act of 1974 and the scveral
state fair-information-practice statutes. With the exceptionof the Privacy Act,
which had a strong backing from the Ford Administration, the initiative for
each of these laws has come primarily from the lcgislative branch.1®

The Privacy Act 1s intended primarily to provide access by individuals
to certain records maintained about them by federal agencics except for
reasons set forth in that Act. The operation of the Act is limited only to
the executive branch of the federal government.13 The legislative and judicial
branches arc not subject to the Act. Nonctheless, the Officc of Technology
Act (OTA)—a Congressional body—voluntarily published a notice of a
system of records in the Federal Register on November 19, 197522 The Office
of Management and Budget (OMB) has been entrusted with the authority to
issue 1interpretative guidelines and regulations and to give oversight and
assistance to agencies in the implementation of the Act. This has been done
primarily with a view to emphasise that the implementation of the Act is
more a managerial than a legal effort.

In addition to OMB, certain other agencies have additional specific
responsibihitics: the Commerce Department issues standards and guidelines
on computer and data sccurity relevant to the Act, and the General Services

Admimstration (Office of the Federal Register) issues publication guidelines
for the Act.

PRIVACY PROTECTION STUDY COMMISSION

Section 5 of the Privacy Act created the Privacy Protection Comnussion
to advise the President and the Congress on the catent, if any, to which the
principles and requirements of the Act should be applied to organisations
other than the agencics of the federal executive branch.

The Commussion had seven members, three appointed by the President,
two by the President of the Senate, and two by the Speaker of the House of
Representatives 13 The Commission officially began on Junc 10, 1975.

The Commission was given the broad mandate to investi gate the peisonal

Owillis H Ware and Carole W. Parsons, “Perspectives on Privacy”, op. cit. p. 144

'Hugh V O’Neilland John P. Fanning, “The Challenge of Implementing and Operating
under the Privacy Act in the Largest Public Sector Conglomerate—HEW,” The Bureaucrat,
Vol 5, July 1976, pp 171-188

12Robert P. Bedell, “The Privacy Act. The Implementation at First Glance,” The
Bureaucrat, Vol 5, July 1976, p. 158.

13David F. Linowes (Chairman), Willis H Ware (Vice-Chairman), Wilham O, Bailey,
William B Dickinson, Barry M., Gold Water Jr., Edward I. Koch and Robert J. Tennessen.
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data recoi1d keeping practices of governmental, regional, and private organi-
sations. The Commission had three major tasks to perform:

1.

to make a study of the data banks, automated data-processing
programmes, and information systems of governmental. regional
and private organisations, in order to determine the standards and
procedures now in force for the protection of personal information;
to make recommendation to the President and the Congress on the
extent, if any, to which the principles and requirements of the Privacy
Act of 1974 should be applied outside the federal executive branch—
through legislation, administrative action, or voluntary adoption;
and

to report on such other legislative recommendations as the Commus-
sion may determine to be necessaiy to protect the privacy of indivi-
duals while meeting the legitimate needs of government and society
for information

As part of the study called for in task (1), the Commission was also
required to report on five specifically enumerated issues*

1

whether a person engaged in inter-state commerce who maintans a
mailing list should be required to remove the name and address of
any mndividual who does not want to be on 1t;

whether the internal revenue service should be prohibited from
transferring 1ndividually identifiable data to other federal agencies
and to agencies of state government,

whether the individual who has been harmed as a consequence of
wilful or intentional violation of the Privacy Act of 1974 should be
able to sue the federal government for punitive damages

whether (and if yes in what way) the standards for securty and
confidentiality of records that the Piivacy Act requires federal
agencies to adopt should be applied when a record 1s disclosed to a
person other than an agency; and

whether, and to what extent, governmental and private information
systems affect federal/state relations and the principle of separation
of powers.

The Commussion’s report containing 654 pages with 162 recommendations
was presented to the President and to the Congress on July 12, 1979. The
Commussion made a detailed investigation of recoid keeping 1n credit,
banking, insurance, employment, medical care, education and government
among others.

The Commission’s findings reflect the fact “thatin American society today
records mediate relationships between individuals and organizations and
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thus affect an mdividual more easily, more broadly, and more unfairly than
was possible in the past”. The Commission’s report rightly points out that
“as records continue to supplant facé-to-face encounters in American society,
there has been no compensatory tendency to give the individual the kind of
control over the collection, use and disclosure of information about him that
his face-to-face encounters normally entail.”

The report looks toward a national policy on personal data record keeping
that minimises intrusiveness, maximises fairness, and defines obligations with
respect to the uses and disclosures that would be made of recorded informa-
tion about an individual. Its policy recommendations aim at strengthening
the social relationships between individuals and record keeping organisations
by enforcing enforceable rights and responsibilities. In explamning ways to
implement 1ts policy recommendations, the Commission was guided by three
principles: (1) that incentives for systematic reform should be created, (2) that
existing regulatory and enforcement mechanisms should be used insofar as
possible, and (3) that unnecessary cost should be avoided

The vast majority of the Commission’s recommendations relate directly
to fairness 1n record keeping and generally call for reasonable procedures to
assure accuracy, timeliness and completeness in records of information about
individuals The Commission evolved the following general principles which
could be applied to most information systems:14

1. To ensure relevance, government and private institutions should
collect only that personal information necessary to perform their
service or fulfil their function. There should be legally established
guidelines himiting the collection of irrelevant personal information.

2. To ensure fairness, certain information getting techniques should be
banned—among them, pretext interview (interview conducted under
false pretences) and polygraph (lie-detector) tests administered as a
condition of employment. The latter are offensive for two 1easons.
Farst, part of the technique for establishing a ‘truth’ level is to ask
deeply probing questions not related to the aim of the test, thus
eliciting information that an individual normally would not volunteer;
second, by their very nature, polygraph tests are coercive. And asa
practical matter, their accuracy and reliability are open to question.

3. To ensure secrecy, the subject of the record should be given access t0
1t, and given the right to correct mis-statements, to challenge the
sources used and to update the record. The right should be made
available to everyone as a matter of course. As a further side to
accuracy and fitness, government and private organisations should
adopt disposal schedules where appropriate.

14See David F. Linowes, “Counterattacking the Privacy Invaders”, Politics Today,
November/December 1978, pp 36-41.
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4. To ensure confidentiality, the subject should be a participating
source. The use of blanket consent form should be eliminated.
Instead, the individual should be informed in advance about any
proposed transfer of personal information If that proposed transfer
does not serve the original purpose for which the mformation was
first given, then the individual should have the right to authorise
the transfer. Each subsequent transfer should be made only with the
mnformal consent of the individual, Organisations that violate confi-
dentiality rules should be lhiable for civil damages.

Recognising the limitations of its recommendations 1n a fastly changing
technological American society, the Commission concluded:

the Commussion’s resolution of pai ticular 1ssues should not be taken
as answers for all time. Though the structure proposed for resolving
problems 1s designed to survive, changes in technology and social
organization may bypass particular solutions recommended in the
1eport. Aslong as America believes as more than a matter of rhetoric,
1 the worth of the individual citizen, it must certainly re-affirm and
reinforce the protections for the privacy, and ultimately the auto-
nomy, of the individual.

Thirteen Bills based on the Privacy Commission’s recommendations were
mtroduced in the Congress during the summer of 1977 Hearings were
held on these Bills in May 1978 before the government information and
individual rights sub-committee of the commuttce on government operations.
The US Chamber of Commerce, the National Business Round Table and the
American Bankers Association are all developing privacy protection guidelines
for their members in accord with the Commusston’s findings and recom-
mendations.

O
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Document I—Sweden

Freedom of the Press in Sweden

[Freedom of the press is a constitutional right in Sweden. We give
below the ‘Fact Sheet on Sweden’ describing the general background
of press freedom in that country.]

The first law on the freedom of the press mn Sweden was passed in 1766, but like its
successors this law was repeatedly abrogated and not until 1812 was there any enduring
and effective legislation. The 1812 law remained 1n force until 1950 and today it 1s still
the basis of the current legislation.

The Freedom of the Press Act 1n Sweden is a constitutional law, which means that it
is sustamned by rigid constitutional guarantees, Thus a Riksdag decision on a change 1n
this Act would have to be held over until confirmed by a newly-elected Riksdag. The
foundation of the freedom of the press legislation is contained in paragraph 86 of the
Constitution: “Freedom of the press means the right of every Swedish citizen to publish
matter, without previous hindrance by any authority, which subsequently 1s only punishable
before a court of law. All public documents may unconditionally be published 1 print,
unless otherwise prescribed in the Freedom of the Press Act.”

THE PRINCIPLE OF PUBLICITY

By the terms of the Act, everybody—Swedish citizens and aliens alike—shall 1n principle
have access to all public documents This unique ‘principle of publicity’, SUbseq“e“.ﬂy
adopted by the neighbouring countries of Denmark, Finland, and Norway but otherwise
without parallel, has come to be considered indispensable to the Swedish pressasa Fourth
Estate supervising and criticizing the authorities .

The principle applies to documents of both central and local government mstitutions
but not to government-owned business firms, state or municipal trading or manufacturing
agencies. There has been a certain tendency 1 recent years to adopt business forms for
handhing public affairs, though the reason for this is not so much anxiety on the part 9f
the authorities over public insight into their activities but rather the fact that i certain
types of admunistration, particularly the business sector, company procedure greatly
facilitates the work m general

For a document to be classified as public 1t must be held by a government or local
authority, whether 1t 1s of official or private origin. Delay or failure to register a d?cument
does not deprive it of its status as public and available to people in general In certain cases,
however, documents do not become public until the matter mnvolved has finally been
setfled, for example, admimistrative decisions which have to be effected, and Iikewise verdicts
Minutes become public when they have been checked and reports, registers and diaries when
they are completed.

A non-confidential document shall be available for reading or copying to anyone who
requires it. An individual also has the right to order a copy from the authorities although
there are exceptions to this rule in the case of certain local government documents. Appl-
cation for a particular document is made to the authority who holds it This is an informal

procedure, however, which can be made erther in wniting or verbally and the document is
issued free of charge.
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The person dealing with the matter 1n question 1s responsible 1n the first instance for
issuing a document which has been applied for. If, however, he 1s not prepared personally
to accept such a responsibihity the matter 1s referred to the relevant authority

In certain instances it 1s not the authority holding the document who 1s responsible,
for enample, as regards documents concerning Sweden’s relations with a foreign power,
certan military documents and those mvolving the activities of the security police

THE SECRECY ACT

As can be seen from the above 1t can happen that an application for a document 1s
refused Such a measure, however, must have the support of the 1937 Secrecy Act The
Secrecy Act 1s not a constitutional law and it may thus be amended at short notice Those
aspects of public affairs where secrecy may be applied are prescribed 1n the Freedom of the
Press Act as follows,

documents pertaining to national security and foreign policy;

documents concerning imspections, controls or measures agamst crime by the authorities,
documents of economic significance to national o1 local authorities.

documents relating to personal integrity, personal safety, and decorum and decency.

If the authorities reject an application for a specific document, the applicant 1s informed
of whom he shall appeal to aganst this decision The decision of a cabinet minster cannot
be appealed against, however, Lawsuits relating to the issue of public documents are regard-
ed as being of special importance and are always given priority.

THE SECRECY STAMP

The secrecy stamp 1s used i Sweden 1n order to avoid 1ssuung secret documents through
carclessness or ignorance. These are specially stamped with a reference to the relevant
paragraph of the Secrecy Act, and the date and official concerned This m itself does not
make a document secret but 1t serves as a remunder 1f, for example, the document 1s transfer-
red from one office to another

The degree of secrecy afforded a document depends upon the matter which has to be
protected Maximum secrecy duration 1s seventy years from the date of the document
This prolonged period of secrecy involves matters relating to personal integrity, for example
most of the social welfare authorities® papers Foreign policy secrecy duration 1s fifty years
and then there 1s a shiding scale of secrecy periods down to two years [t should be remember-
ed here that a party i a lawswit has in punciple full access to any documents relating to
him In other words secrecy 1s directed at outsiders There are instances, such as mental
iliness or alcoholism, where an individual 1n the care of the authorities 1s not permitted
access to secret papers 1n his case history

NO CENSORSHIP

The Freedom of the Press Act does not permit any form of censorship and 1t ltkewise
forbids fundamental restrictions on printing and distribution These regulattons, however,
apply only to the public authonties, so that private concerns or organizations can take
measures to prevent o1 even prohibit publication Nimety per cent of the news stand sales
of papers and magazines in Sweden is handled by a cooperative organization owned by the
press and known as the Swedish Press Bureau The Press Bureau 15 commuitted to a pohicy
of impartial distribution of all forms of publications, subiect only to a legal ban on the
display of pornographic Iiterature,
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While lawmakers have exphicitly forbidden censorship by the government, they have
also attempted to prevent ‘internal’ censorship by conferring total and exclusive responsi-
bility for the contents of a periodical publication on its ‘responsible publisher’. He is
appointed by the owner of the publication, who 15 obliged to notify the Ministry of Justice
of the appointment The publisher then retamns his posttion until the owner dismisses him
and employs somcone in his place To be a publisher one must be a Swedish citizen,
domiciled in Sweden and neither a nunor nor an undischarged bankrupt.

RESPONSIBILITY

Through the press responsibility system in frecdom of the press offences only the publisher
can be charged. If the publisher is found to be fictitious the responsibility rests with the
owner and 1f for some reason he cannot be prosecuted then the printer 1s held responsible.
Finally, and this regulation applies principally to foreign publications imported into Sweden,
the distributor may be held responsible In the matter of damages, moreover, both the
owner and the publisher may in certain cases be held responsible. It is gencrally felt that
this system functions very well in Sweden, even if its structure conflicts with certan funda-
mental legal principles Probably 1n most cases the publisher never sees, never has time to
see, an article for which he may later be prosccuted A publisher cannot hope to check every
item, contribution and article in a large daily newspaper of 50-60 pages, for example. This

same publisher 15 likewise responsible, in principle, for all the advertisements and, naturally.
for published letters and other such contributions

FREEDOM OF THE PRESS OFFENCES

The Freedom of the Press Act specifically prescribes what are the offences under this
faw and some of the more common of these are mentioned here.

One category mcludes various forms of libel and defamation, racial prejudice, treasonable
writing and the spreading of false rumours which may harm the country or the authorities.

Another category embraces the publicising of secret documents or the disclosure of
information which may threaten national security, and also the publishing of in-camera
proceedings.

The spectal responsibility regulations apply only to carefully defined freedom of the
press offences. There are numerous offences, which are not included in these, for example

copyright violations and mail order and advertising frauds where the usual crimmal 1aws
may apply.

ANONYMITY ASSURANCE

Anyone working for a newspaper or a magazine has the right to anonymity. Anonyrmty
protecfion works in the same way as the publicity principle. The purposc 1s to ensure and
protect the press’s access to information, without risk of reprisal against the informant
Disclosure of the name of an informant or a correspondent without his or her permission
is a criminal offence. But there are, of course, limits to anonymity protection Anyone
offering a secret document for publication can be prosecuted and furthermore a Witness
called 1n a case which does not nvolve the freedom of the press may be put n a position
where he has to disclose the name of an informant At present a strengthening of anonymity

pmtgction 1s under consideration. The giving away verbally of defence secrets 15 also 2
punishable offence.

SUPERVISING THE FREEDOM OF THE PRESS

This 1s handled by the Minister of Justice and a special staff. All printers must submit
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one copy ot cverything they print, except job-printing such as visiting cards, to a freedom
of the press official If the latter considers that a publication deviates from the prescribed
himuts he reports to the Minister of Justice, who may order 1ts embargo personally or through
arepresentative In certain cases the police may impound a publicatton upon notification by
the general public, subject to approval by the Public Prosecutor The police are empowered
to search the premises of printers, rctailers and distributors, but not private persons who
may already have acquired the pubhication 1n question,

In freedom of the press cases the prosecutor 1s the Chancellor of Justice 1f the Minister
of Justice has ordered embargo, he must immediately submat a copy of the subject publica-
tion to the Chancellor of Justice, who must decide within 14 days whether or not to prosc-
cute and confiscate Failing this, the embargo order is null and void

FREEDOM OF THE PRESS LAWSUITS

The privileged legal status accorded to the press 1s emphasized by the adoption of the
jury system 1n the press courts of Sweden, where juries are alien to all other sectors of the
administration of justice The task of the jury 1s to confirm or deny specific questions address-
ed to 1t by the court concerning the guilt of an accused publisher The jury comprises nine
members and the parties have the right beforehand to reject any jury member they might
consider unsuitable At least six members must agree for a conviction Tt 1s possible for the
court itself to make an acquittal, despite the jury’s verdict of guilty But if the jury returns a
verdict of not guilty the court cannot contest this finding It emerges quite clearly from
this how well the freedom of the press 1s guaranteed There 1s, moreover, a special regulation
prescribing that in uncertain cases the jury should preferably return a verdict of not guilty
If both parties concur a trial by jury 1s not necessary

There are comparatively few freedom of the press lawsuits in Sweden, usually between
ten and twenty a year, and this 1s because hibel cases are often settled out of court The

frecdom of the press authorities do not intervene 1n libel suits, except n cases of hibel against
a public official

THE PRESS COUNCIL AND THE PRESS OMBUDSMAN

The Swedish Press Council 1s a private tribunal which deals with matters mvolving
‘sound journahstic practices’ It was founded in 1916 by the Publicists’ Club, the Swedish
Journahists” Union and the Swedish Newspaper Publishers’ Association

After many years of debate on the Council’s functions and several mquiries with
suggestions for reforms, the three press organisations decided n 1969 to alter its member-
ship and the rules governing 1ts activities What used to be a strictly professional body
has now been cnlarged to include representatives of the general public One mnteresting
mnovation was to cstablish a new office called ‘The General Public’s Press Ombudsman’
(PO), as a ‘grievance commussioner’ entrusted with ‘prosecuting’ violations of picss
cthics before the Press Council, the PO has no counterpart m any other country.

An associate judge of a court of appeal has been installed as the first Press Ombudsman
He assumed office on November 1, 1969

OTHER MASS MEDIA

The Freedom of the Press Act applies to all printed matter, though not to stencils
The regulations are largely the same for periodicals (published at least four times a year)
and other printed matter {bools)

Where non-recurrent publications are concerned, however, the publisher docs not
automatically carry exclusive responsibiity The author of an individual book will normally
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be legally responsible for 1ts contents. Only if he prefers to remain anonymous or appear
under an assumed name will responsibility be transferred to the publisher A Broadeasting
Liability Act went into force on July 1, 1967 which 1s modelled on the Freedom of the
Press Act. This law penalizes offences against frecdom of speech on radio and television
broadcasts, just as the Freedom of the Piess Act regulates freedom of expression in printed
matter. Every programmes under the responsibihty of a designated person who shall guard
against the commussion of libel offences. The Radio Act of the same date prohibits censor-
ship of a programme by public authoritics and grants the exclusive right to one company
to mamtain a public broadcasting service. The task of ensuring that broadcast programmes
observe required standards of objectivity and impartiality is cntrusted to a special body of
review, the Radio Council.

Unlike physical persons, juristical or artificial persons such as firms, organizations or
mstitutions are not entitled to take libel action under Swedish law.

In this as in many other respects, freecdom of expression—and the curbs on that freedom—
are governed by the same basic principles for all mass media. A special commission has now
been appointed to exanune the feasibiity of umifying and consohdating the various special
laws into a single Constitutional Mass Media Law applying the principles of the Freedom of
the Press Act to all media.

O
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Freedom of the Press Act

(As Adopted by the Riksdag at Its [976-77 Ordinary Session)

[Sweden seems to have been the fit st countiy m the world to establish
Sfreedom of the pi ess. In 1766, the Swedish Pai hament adopted a Fi eedom
of the Press Act as a pait of Sweden’s constitution There have been
amendments to the Act subsequently and the latest aie of 1976-77

[The Fieedom of the Press Act has 14 chapter s dealing with the several
aspects of printing and publishing We 1eproduce here the fiist two
chapters, and the arficles under them, dealing with the general prmciples
of fieedom of the p1 ess and access to official documents, 1 espectively ]

Cuarier 1 ON THE FREEDOM OF THE PRESS

A 1,

Freedom of the press means the right of every Swedish national, without any hindrance
raised beforehand by any authority or other public body, to publish any written matter,
thercafter not to be prosecuted on account of the contents of such publication otherwise
than before a legal court, and not to be punished therefore in any casc other than such where
the contents are 1n contravention of the express terms of law, enacted 1n order to preserve
general order without suppressing general information

In accordance with the principles set forth 1 the preceding paragraph of this Article
concerning freedom of the press for all and 1n order to ensure frec mterchange of opinions
and enhghtenment of the public, every Swedish national shall, subject to the provisions sct
forth in the present Act for the protection of individual rights and public security, have the
night to express his thoughts and opinions m print, to publish official documents and to
make statements and communicate information on any subject whatsoever

Any person shall likewsse have the right, unless otherwise provided in the present Act,
to make statements and communicate information on any subject whatsoever for the purpose
of publication 1n print, to the author or any other person who shall be considered the
author of a representation 1n such publication, to the editor or editorial office, 1f any, of any
publication, or to an enterprise dealing commercially with the forwarding of news or other
communication to periodicals,

It shall furthermore be the right of any person, unless otherwise provided m this Act,
to procure information on any subject whatsoever for the purpose of its publication
print, or for the purpose of making statements or communicating formation in the
manner referred to in the preceding paragraph

Art, 2

No publication shall be subject 1o censorship before being printed, nor shall the printing
thereof be prohubited

Furthermore, no authority or other public body may, by reason of the contents of a
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publication, take any action not authorised by this Act to prevent the printing or publication
thereof, or the circulation of the publication among the public.

Art 3.

Except in the manner and 1n the cases specified 1n this Act, a person shall not on grounds
of abuse of the freedom of the press, or complicity in such abuse, be prosecuted, convicted

under penal Jaw, or held liable for damages, nor shall the publication be confiscated or
seized

Art. 4.

Any person whose duty 1t 1s to pass judgment on abuses of the freedom of the press or
otherwise to ensure compliance with this Act shall constantly bear in mind that freedom of
the press 1s a foundation of a free society, always pay more attention to illegality in the
subtect-matter and thought than illegality in the form of expression, to the aim rather
than to the manner of presentation, and, in doubtful cases. acquit rather than convict.

In determining the sanctions which under the present Act are attendant upon abuses of
the freedom of the press, particular attention shall, in the case of statements requiring

correction. be given to whether such correction was brought to the notice of the publicinan
appropriate manner.

4re. 5 .

The present Act shall apply to any matter produced by means of a printing press It
shall hikewise apply to any publication which has been multicopied by way of mimeograph-
ing, photocopyng, or any similar technical process. 1f

1. there is a valid publishing licence for the publication; or

2 the publication 1s provided with a notation to the effect that it has been multicopied
and, 1n connection therewith, gives clear indication as to the identity of the person who
has multicopied the publication as well as the place where and the year when such multi-
copying took place.

Any provision of this Act which refers to matter produced by means of a printing press,
or to printing, shall be applied, unless otherwise prescribed therein, mutatis mutandis, to
any other published matter to which the Act 1s applicable pursuant to the first paragraph,
or to the multicopying of such published matter.

The term “published matter’ includes pictures, even if there is no accompanying text.

Art. 6

Printed matter shall not be considered as such unless it 1s published. Printed mattet shall
be deemed to have been published when it has been delivered for sale or for circulation i

some other manner; nevertheless, this definition shall not apply to the printed documents
of an authority which are not available to the public

Art. 7.

The term ‘periodical” refers to newspapers, magazines or other similar printed matter,
as well as accompanying posters and supplements, provided that according to the publishing
schedule the intention 1s to issue at least four separate numbers or sections of the publication
under a fined title at different periods during the year Printed matter shall be deemed to bea
peniodical from the time of issue of a publishing licence until such licence is revoked.

Art 8.

No privileges to publish written matter may be granted, provided, however, that such

privileges for the support of public institutions as have already been granted may be renewed
by the Government, each time for not more than twenty years
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Provisions regarding the copyright due an author of a literary or artistic work, or duc a
producer of a photographic picture, and provisions prohibiting the reproduction of literary
or artistic works 1n a manner that infringes the cultural interests shall be laid down by law

Air. 9
Notwithstanding the provisions of the present Act, rules laid down by law shall govern:

1 prolibitions agamst commercial advertisements msofar as such advertisements are
used 1n the marketing of alcoholic beverages or tobacco products,

2 prohibitions agamst the publication, within the framework of any commercial
activity for providing credit information, of any credit report which improperly
mfringes the personal integrity of an mdividual, or which contains an incorrect or
misleading statement; hability to pay compensation on account of such publication;
and correction of incorrect or musleading statements,

3 crimunal or civil liability on account of the manner in which information has been
procured

CuAPTER 2 ON THE PUBLIC CHARACTER OF OFFICIAL DOCUMENTS

Art 1
To further free interchange of opinions and enlightenment of the public every Swedish
national shall have free access to official documents

Art 2
The right to have access to official documents may be restricted only 1f restrictions are
necessary considering.

1. the security of the Realm or 1ts relations to a foreign state or to an international
organisation, :

2 the central financial policy, the monetary policy, or the foreign exchange policy of
the Realm,

3 the activities of a public authority for the purpose of nspection, control, or other

supervision,

the interest of prevention or prosecution of crime,

the cconomic interests of the State or the communtties,

the protection of the personal integrity or the economic conditions of individuals,

the 1nterest of preserving animal or plant species

N oy A

.

Any restriction of the right to have access to official documents shall be scrupulously
specified 1n provisions of a specific act of law, or, 1f m a particular case 1t is found more
suitable, 1n another act of law to which the specific act makes reference However, upon
authorization by way of such provision the Government may issue, by a decree, more
detarled regulations concerning the apphcation of that provision

Notwithstanding the provistons of the second paragraph of this Article, 1t may be
conferred, by way of such provision as referred to therein, upon the Riksdag or the Govern-
ment to authorize, having regard to the circumstances, that a particular official document
shall be made avatlable

At 3.

Theterm ‘document’ includes any representation in writing, any pictorial representation,
and any recording which can be read, listened to, or otherwise apprehended only by means
of technical aids A document shall be considered to be official 1f 1t is hept by a public
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authority, and if, pursuant to Articles 6 or 7, 1t shall be considered to have been recerved,
or prepared, or drawn up by an authority.

A recording such as referred to in the preceding paragraph shall be considered to be
kept by a public authority, if the recording is available to the authority for the purpose
of being transcribed in such a manner that 1t can be rcad or listened to, or 1s otherwise
apprehensible The foregoing provision shall not, however, apply to a recording which
forms part of a register of persons, 1f by law, or by a decree, or by a special decision taken
by virtue of an act of law, the authority 1s not entitled to make such transcription *Register
of persons’ shall be understood to mecan any register, list, or other notation contanng
information which concerns an individual and which can be related to that individual

At 4.

A letter or other communication which 1s addressed personally to the holder of an
office 1n a public authority shall be considered to be an official document if the document
refers to a case or any other matter which rests with that authority, and if the document 1s
not itended for the addressee merely 1n his capacity as holder of another position,

Art. 5.

For the purposes of the present Chapter the Riksdag, the General Church Assembly,
and any municipal assembly vested with decisive power shall be on equality with a public
authority.

Ait. 6

A document shall be considered to have been received by a public authority when it has
arrived at such authonity or is 1n the hands of a competent official. Such recording as
referred to n the first paragraph of Article 3 shall be considered instead to have been received
by the authority when another person has made 1t accessible to the authonty in the manner
stated 1n the second paragraph of Article 3

Competitive entries, tenders, or other similar documents which, according to an
announcement, must be delivered 1n sealed envelopes shall not be deemed to have been
received before the time fixed for their opening.

Measures which are taken solely as part of technical processing or technical storage
of a document which a public authority has made available shall not be construed to have
the effect that the document has been recerved by that authority.

A, 7.

A document shall be deemed fo have been drawn up by a public authority when it has
been dispatched A document which has not been dispatched shall be deemed to have been
drawn up when the matter or case to which 1t relates has been finally settled by the authonty,
or, if the document does not relate to a specific matter or case, when it has been finally
checked and approved by the authonty, or when 1t has been completed 1n some other
manner.

Notwithstanding the provisions of the preceding paragraph, such documents as are
mentioned below shall be deemed to have been drawn up:

N a diary or journal and such register or other Iist which 1s drawn up consccutively,
when the document has been completed so as to be ready for notation or entry,

2. ajudgement or other decision which, according to the relevant legislation, must be
pronounced or dispatched, and minutes or other documents 1n so far as they relate to

such judgement or decision when the judgement or decision has been pronounced or
dispatched,
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3. other minutes kept by a public authority and compaiable records, when the docu-
ment has been checked and approved by the authority or has been completed 1n
some other manner; provided, however, that this shall not apply to minutes kept by
Commuttees of the Riksdag or the General Church Assembly, by Auditors of the
Riksdag or by Auditors of local authorities, by Government commissions, or by a
Jocal authority on a matter dealt with by the authority solely for the purpose of
preparing the matter for decision

A 8.

If a body or agency which forms part of, or 1s associated to a public authority or similar
organ for public admunistration, has handed over a document to another body or agency
in the same admnistration or has prepared a document for the purpose of such delivery,
the document shall not be deemed thereby to have been received or drawn up unless the
relevant bodies or agencies act as independent entities in relation to one another

Art. 9.

Neither shall a memorandum, which has been prepared 1n a public authority and which
has not been dispatched, after the time when, pursuant to Article 7, it shall be decmed to
have been drawn up, be considered to be an official document 1n that authornty, unless it
has been taken care of for the purpose of being filed By ‘memorandum’ shall be understood
any aide-menoire or other notation or recording prepared exclusively for the purpose of
preparation or oral presentation of a case or matter, but not i so far as 1t has added factuar
mformation to the 1elevant case or matter

Preliminary outlines or drafts of decisions or official communications of a public autho-
rity, as well as any other comparable document, which has not been dispatched shall not
be deemed to be an official document unless 1t 1s taken care of for the purpose of being filed,

Art, 10

A document which1s kept by a public authonity solely for purposes of technical processing
or technical storage on account of another person shall not be deemed to be an official
document 1n that authonty.

A 11
The following documents shall not be considered to be official documents

1 letters, telegrams or other such documents which have been delivered to or drawn
up by a public authority solely for the purpose of forwarding a communication,

2 announcements or other documents which have been delivered to, or drawn up by,
a public authority solely for the purpose of their publication 1n a periodical which s
published under the auspices of the authonty,

3 printed matter, sound or picture recordings, or other documents which form part of
a library o1 which have been furmshed public archives by a private subject solely
for the purpose of storage and custody or for research or study purposes, as well as
private letters, publications, or recordings which have otherwise been handed over
to a public authorty solely for such purposes as those referred to above,

4. recordings of the contents of such documents as referred to in sub-paragraph 3, if
such recording is kept by a pubhc authority where the ongnal document would
not be considered to be an official document,

At 12
Any official document which may be made avatlable tothe public shall be madcavailable,
at the place where 1t 1s kept, and free of charge, immediately, or as soon as possible, to any
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person who desires to have access to the document, in such manner that the document can
be read, listened to, or otherwise apprehended. A document may also be copied or reproduc-
ed, or used for the purpose of transfer to a sound recording If 2 document cannot be made
available without such part of 1t as may not be made available being disclosed, the remaining
part of the document shall be made available 1o the applicant in the form of a transcript or
a copy.

A public authority shall be under no obligation to make a document available at the
place where the document 1s kept, 1f that would meet with considerable difficulties, Nerther
shall any such obligation arise in respect of a recording such as referred to 1n the first para-
graph of Article 3, if the applicant can, without any considerable inconvenience, have access
to the recording at a public authority located in the neighbourhood.

Are 13,

Any person who wishes to have access to an official document shall likewise be entitled
for a fixed fee to obtain a transcript or a copy of the document or of that part of it which
may be made available However, a public authority shall be under no obligation to make a
recording for electronic data-processing available in any form other than a transcript
Neither shall there be any obligation to produce copies of maps, drawings, or pictures,
or of any other such recording as referred to in the first paragraph of Article 3 than has
just been mentioned, if that would meet with difficulties and the document can be made
available at the place where 1t 15 kept.

A 14

Any request to haye access to an official document shall be made with the public authority
where the document 1s kept.
. The request shall be exammed and determined by the authornty referred to in the
preceding paragraph However, where special reasons so warrant, 1t may be prescribed
1n such provision as referred to 1n the second paragraph of Article 2 that, 1n application
of that provision, the examnation and determination shall rest with another authority.
As regards a document which 1s of extreme mmportance for the security of the Realm 1t
may also be prescribed by a decree that only a particular authority shall be entitled to
constder and decide questions of making the document available In the cases now referred
to the request shall immedsately be submitted to the competent authority.

At 15

If a public authority other than the Riksdag or the Government has rejected a request
that an official document be made available, or 1f such document has been made available
under reservations which restrict the applicant’s right to disclose 1ts contents or otherwise
to make use of 1t, the applicant may lodge an appeal against the decision An appeal agamnst
a deciston by a member of the Government shall be Jodged with the Government, and an
appeal against a decision of another authority shall be lodged with a court

In the Act referred to 1n Article 2 1t shall be strﬁulated 1t detail how an appeal agamst
such decision as referred to 1 the preceding paragraph shall be lodged An appeal of this
kind shall always be considered and determmed promptly

The right to lodge appeals agamst decisions by the Riksdag agencies 1s governed by
special provisions G

Al

Art 16

A notification mdicating restrictions of the right to make an official document available
may be made only on documents to which such provision as referred to in the second
paragraph of Article 21s applicable Insuch a note the applicable provision shall be indicated

|l
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Freedom of Information Act

[The Freedom of Information Act i the Umited States was passed
1 1966 Ther e were two amendments to it, the fitst in 1967 and the othe
in 1974, both claiifying the prowisions of the 1966 Act and enlaiging
the scope of access to offictal documents

[We give below in full the 1966 Act and the two amendments, 1967
and 1974 ]

PUBLIC LAW 89-487—1966
AN ACT

To amend section 3 of the Admunistrative Procedure Act, chapter 324 of the Act of
June 11, 1946 (60 Stat. 238), to clanfy and protect the right of the public to information,
and for other purposes

Be 1t enacted by the Senate and House of Representatives of the United States of Ameiica
i Congi ess assembled, That section 3, chapter 324, of the Act of June 11, 1946 (60 Stat. 238),
1s amended to read as follows

Sec, 3 Every agency shall make available to the public the following information

(@) Publication 1 the Fedeial Register  Every agency shall separately state and currently
pubhsh n the Federal Register for the gurdance of the public (A) descriptions of 1ts central
and field orgamization and the established places at which, the officers from whom, and the
methods whereby, the public may secure information, make submittals or requests, or
obtain decisions, (B) statements of the general course and method by which its functions
are channeled and deternuned, including the nature and requirements of ali formal and
informal procedures available, (C) rules of procedure, descriptions of forms available or the
places at which forms may be obtained, and mnstructions as to the scope and contents of all
papers, reports, or examimations, (D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or interpretations of general applicabi-
lity formulated and adopted by the agency, and (E) every amendment, revision, or repeal
of the foregoing Except to the extent that a person has actual and timely notice of the terms
thereof, no person shall 1n any manner be required to resort to, or be adversely affected
by any matter required to be published 1n the Federal Register and not so published For
purpose of this sub-section, matter which 1s reasonably available to the class of persons
affected thereby shall be deemed published 1n the Federal Register when incorporated by

reference therein with the appioval of the Director of the Federal Register

(b) Agency Opimon and Order Every agency shall, mn accordance with published rules,
make available for public mspection and copying (A) all final opimons (including concurring
and dissenting opinions) and all orders made 1n the adjudication of cases, (B) those state-
ments of policy and interpretations which have been adopted by the agency and are not
published in the Federal Register, and (C) admimstrative staff manuals and wstructions to
staff that affect any member of the public unless such materials are promptly published and
copies offered for sale. To the extent 1equired to prevent a clearly unwarranted invaston
of personal privacy, an agency may delete identifying details when 1t mahes available or
publishes an opinion, statement of policy, interpretation, or staff manual or nstruction
Piovided, That in every case the justification for the deletion must be fully explamned 1n
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writing. Every agency also shall maintain and make available for public inspection and
copyinga current index providing identifying information for the publicas toany matter which
is 1ssued, adopted, or promulgated after the effective date of this Act and which 1s required
by this subsection to be made available or published. No final order, opinion, statement
of policy, interpretation, or staff manual or instruction that affects any member of the public
may be relied upon, used or cited as precedent by an agency against any private party unless
it has been indexed and either made available or published as provided by this subscction
or unless that private party shall have actual and timely notice of the terms thereof
(c) Agency Records Except with respect to the records made available pursuant to
subsections (a) and (b), every agency shall, upon request for identifiable records made in
accordance with published rules stating the time, place, fees to the extent authorized by
statute and procedure to be followed, make such records promptly available to any person.
Upon complaint, the district court of the United States in the district in which the complain-
ant resides, or has his principal place of business, or in which the agency records are situated
shall have jurtsdiction to enjoin the agency from the withholding of agency records and to
order the production of any agency records improperly withheld from the complainant
In such cases the court shall determine the matter de novo and the burden shall be upon
the agency to sustain its action In the event of noncompliance with the court’s order, the
district court may punish the responsible officers for contempt. Except as to those causes
which the court deems of greater importance, proceedings before the district court as autho-
rized by this subsection shall take precedence on the docket over all other causes and shall
be assigned for hearing and trial at the earliest practicable date and expedited 1n every way
(d) Agency Pioceedings. Every agency having more than one member shall keep a record
of the final votes of each member 1n every agency proceeding and such record shall be
available for public 1nspection
(e) Exemprnions The provisions of this section shall not be applicable to matters that are
(D) specifically required by Executive order to be kept secret in the interest of the national
defense or foreign policy, (2) related solely to the internal personnel rules and practices of
any agency, (3) specifically exempted from disclosure by statute; (4) trade secrets and
commercial or financial information obtained from any person and privileged or confidential,
(5) inter-agency or intra-agency memorandums or letters which would not be available
by law to a private party in litigation with the agency, (6) personnel and medical files and
similar files the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy; (7) investigatory files compiled for law enforcement purposes eacept to
the extent available by law to a private party, (8) contained in or related to examnation,
operating, or condition reports prepared by, on behalf of, or for the use of any agency
responsible for the regulation or supervision of financial nstitutions, and (9) geological and
geophysical information and data (including maps) concerning wells
(f) Linutation of Exemptions Nothing in this section authonzes withholding of informa-
tion or limiting the availability of records to the public except as specifically stated 1n this
section, nor shall this section be authority to withhold mformation from Congress
(g) Private Party. As used 1n this section, ‘private party’ means any party other than an
agency
(M) Effective Date This amendment shall become effective one year followmg the date
of the enactment of this Act.
Approved July 4, 1966 -

PUBLIC LAW 90-23—1967

AN ACT
To amend section 552 of title 5, United States Code, to codify the provisions cf
Public Law 89-487.

Be it enacted by the Senate and House of Representatives of the United States of America
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in Congress assembled. That section 552 of title 5, United States Code, 1s amended to read.
552 Public information, agency iules, opunons, orders, 1ecords, and proceedings

(a) Each agency shall make available to the public information as follows

(1) Each agency shali separately state and currently publish in the Federal Register for
the guidance of the public—

(A) descriptions of 1ts central and field organization and the established places at which,
the employees (and in the case of a umformed service, the members) from whom,
and the methods whereby, the public may obtam information, make submittals or
requests, or obtain decisions;

(B) statements of the general course and method by which its functions are channelled
and determined, including the nature and requirements of all formal and informal
procedures available,

(C) rules of procedure, descriptions of forms available or the places at which forms may
be obtained, and mstructions as to the scope and contents of all papers, reports,
or examinations;

(D) substantive rules of general apphicability adopted as authorized by law, and state-
ments of general policy or mterpretations of general applicability formulated and
adopted by the agency;and

(E) cach amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of the terms thereof, a person
may not 1n any manner be required to resort to, or be adversely affected by, a matter requir-
cd to be pubhished 1n the Federal Register and not so published For the purpose of this
paragraph, matter reasonably available to the class of persons affected thereby 1s deemed
published 1n the Federal Register when incorporated by reference therein with the approval
of the Director of the Federal Register.

(2) Each agency, 1n accordance with published rules, shall make available for public
mspection and copying

(A) final opimions, including concurring and dissenting opinions, as well as orders, made
n the adjudication of cases,

(B) those statements of policy and interpretations which have been adopted by the
agency and are not published in the Federal Register, and

(C) admimstrative staff manuals and nstructions to staff that affect a member of the
public,

unless the materials are promptly published and copies offered for sale To the extent
required to prevent a clearly unwarranted nvaston of personal privacy, an agency may
delete 1dentifying details when 1t makes available or publishes an opmion, statement of
policy, nterpretation, or staff manual or instruction However, 1n each case the justification
for the deletion shall be explained fully 1n writing Each agency also shall maintamn and make
available for public mspection and copying a current index providing identifying informa-
tion for the public as to any matter 1ssued, adopted, or promulgated after July 4, 1967,
and required by this paragraph to be made available or published A final order, opinion,
statement of policy, interpretation, or staff manual or mnstruction that affects a member of
the public may be relied on, used, or cited as precedent by an agency agamst a party other
than an agency only 1f—

(1) 1t has been indexed and either made available or published as provided by this
paragraph, or
(1) the party has actual and timely notice of the terms thereof
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(3) Except with respect to the records made available under paragraphs (1) and (2) of
this subsection, each agency, on request for identifiable records made in accordance with
published rules stating the time, place, fees to the extent authorized by statute, and procedure
to be followed, shall make the records promptly available to any person On complaint, the
district court of the United States in the district in which the complamant resides, or has
his principal place of business, or in which the agency records are situated, has jurisdiction
to enjoin the agency from withholding agency records and to order the production of any
agency records improperly withheld from the complamant In such a case the court shall
determine the matier de novo and the burden is on the agency to sustain its action In the
event of noncomphance with the order of the court, the district court may punish for con-
tempt the responsible employee, and in the case of a uniformed service, the responsible
member. Except as to causes the court considers of greater importance, proceedings before
the district court, as authorized by this paragraph, take precedence on the docket over all
other causes and shall be assigned for hearing and trial at the carliest practicable date and
expedited 1n every way.

(4) Each agency having more than onc member shall maintain and make available for
public inspection a record of the final votes of each member in every agency proceceding

(b) This section does not apply to matters that are—

(1) specifically required by Executive order to be kept secret in the interest of the
national defensec or foreign policy,

(2) related solely to the internal personnel rules and practices of an agency,

(3) specifically exempted from disclosure by statute;

(4) trade secrets and commercial or financial information obtained from a person and
privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which would not be available
by law to a party other than an agency n litigation with the agency;

(6) personnel and medical files and sirmlar files the disclosure of which would constitute
a clearly unwarranted mvasion of personal privacy,

(7) investigatory files compiled for law enforcement purposes except to the extent avail-
able by law to a party other than an agency,

(8) contained 1n or related to examination, operating, or condition reports prepared by,
on behalf of, or for the use of an agency responsible for the regulation or superviston
of financial nstitutions, or

(9) geological and geophysteal mformation and data, including maps, concerning wells

(c) This section does not authorize withholding of information or limit the availability
of records to the public, except as specifically stated in this section. This section 1s not
authority to withhold information from Congress

PUBLIC LAW 93-502—1974

AN ACT

To amend scction 552 of title 5, United States Code, known as the Freedom of
Information Act

Be 1t enacted by the Senate and House of Rep:esentatives of the United States of America
in Congress assembled, That (a) the fourth sentence of section 552(a) (2) of title 5, United
States Code, 1s amended to read as follows. Each agency shall also maintain and make
available for public inspection and copying current indexes providing identifying information
for the public as to any matter issued, adopted, or promulgated after July 4, 1967, and
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required by this paragraph to be made available o1 published Each agency shall promptly
publhish, quarterly or more frequently, and distribute (by sale or otherwise) copics of cach
index or supplements thereto unless 1t determines by order published 1n the Federal Register
that the publication would be unnccessary and impracticable, 1n which case the agency shall
nonetheless provide copies of such index on request at a cost not to exceed the direct cost of
duphcation

(b)(1) Section 552(a) (3) of title, 5, Umited States Code, is amended to read as follows:

(3) Except with respect to the records made available under paragiaphs (1) and (2) of
this subsection, each agency, upon any request for records which (A) reasonably describes
such records and (B) 1s made m accordance with published rules stating the time, place,
fees (1f any), and procedures to be followed, shall make the 1ecords promptly available to
any person

(2) Section 552(a) of title 5, Unsted States Code, 1s amended by redesignating paragraph
(4), and all references thereto, as paragraph (5) and by mserting immedsately after paragraph
(3) the following new paragraph-

(4 (A) In order to carry out the provisions of this section, each agency shall promulgate
regulations, pursuant to notice and receipt of public comment, speaifying a umiform schedule
of fees applicable to all constituent units of such agency Such fees shall be limited to reason-
able standard charges for document search and duplication and provide for 1ecovery of only
the direct costs of such search and duplication. Documents shall be furnished without
charge nr at a 1educed charge where the agency determines that waiver or reduction of the
fee is in the public interest because furmishing the information can be considered as primarily
benefiting the general public

(B) On complarnt, the district court of the United States n the district 1n which the
complamant resides, or has his principal place of business, or in which the agency 1ccords
are situated, or in the District of Columbia, has jurisdiction to cnjoin the agency from with-
holding agency records and to order the production of any agency records improperly
withheld from the complainant In such a case the court shall determine the matter de novo,
and may examine the contents of such agency records i camera to determine whethes such
records or any part thereof shall be withheld under any of the cxemptions set forth in sub-
section (b) of this section, and the burden 1s on the agency to sustain its action

(C) Notwithstanding any other provision of law, the defendant shall serve an answer
or othetwise plead to any complaint made under this subsection withm thirty days after
service upon the defendant of the pleading 1n which such complamt 1s made, unless the
court otherwise directs for good causc shown

(D) Except as to cases the court considers of greater importance, proceedings before the
district court, as authorized by this subscction and appeals thercfrom, take precedence on
the docket over all cases and shall be assigned for hearing and trial or for argument at the
carhest practicable date and expedited m every way

(E) The comt may assess agamst the Umted States reasonable atiorney fees and other
Ittigation costs reasonably 1ncurred 1n any casc under this section 1n which the complamant
has substantially prevailed

- - e 1t
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representative. The administrative authority shall take the corrective action that the
Commisston recommends

(G) In the event of noncomphiance with the order of the court, the district court may
pumish for contempt the responsible employee, and in the case of a uniformed service, the
responsible member

(c) Section 552(a) of title 5, United States Code, 1s amended by addmg at the end thereof
the following new paragraph

(6) (A) Each agency, upon any request for reccords made under paragraph (1), (2), o1 (3)
of this subsection, shall—

(1) determine within ten days (excepting Saturdays, Sundays, and legal public holidays)
after the receipt of any such request whether to comply with such request and shall
immediately notify the person making such request of such determination and the
reasons therefor, and of the right of such person to appeal to the head of the agency
any adverse determination, and

(1) make a determmation with respect to any appeal within twenty days (excepting
Saturdays, Sundays, and legal public holidays) after the receipt of such appeal If
on appeal the denial of the request for records 1s in whole or in part upheld, the
agency shall notify the person making such 1equest of the provisions for judicial
review of that determination under paragraph (4) of this subsection.

(B) Inunusual circumstances as specified in this subparagraph, the time limts prescribed
in erther clause (1) or clause (1) of sub-paragraph (A) may be extended by written notice to
the person making such request setting forth the reasons for such extension and the datc on
which a determination 1s expected to be dispatched No such notice shall specify a date that
would result 1n an extension for more than ten working days As used in this sub-paragraph,
‘unusual circumstances’ means, but only to the extent reasonably necessary to the proper
processing of the particular request °

(1) the need to scarch for and collect the requested records from ficld facilities or other
cstablishments that are separate from the office processing the request;
(u) the need to search for, collect, and appropriately examine a volumimous amount of
separate and distinct records which are demanded 1n a single request, or
(1) the need for consultation, which shall be conducted with all practicable speed,
with another agency having a substantial interest in the determination of the

request or among two or more components of the agency having substantial subject-
matter inferest therein

(C) Any person making a request to any agency for records under paragraph (1), (2),
or (3) of this subsection shall be deemed to have exhausted his admumstrative remedies
with respect to such request if the agency fails to comply with the applicable time hmt
provisions of this paragraph If the Government can show exceptional circumstances exist
and that the agency 1s exercising due diligence 1n responding to the request, the court may
retain jurisdiction and allow the agency additional time to complete its review of the records
Upon any determination by an agency to comply with a request for records, the records
shall be made promptly available to such person making such request Any notification of
denial of any request for records under this subseétion shall set forth the names and titles or
posttions of each person responsible for the denial of such request
Sec. 2 (a) Section 552 (b) (1) of title 5, Unuted States Code, 1s amended to read as follows.

(1) (A) specifically authorized under criteria established by an Executive order to be kept
secret in the mterest of national defense or foreign policy and (B) are 1n fact properly classi-
fied pursuant to such Executive order;,
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(b) Section 552(b) (7) of title 5, United States Code, 1s amended to read as follows:

(7) mnvestigatory records compiled for law enforcement purposes, but only to the extent
that the production of such records would (A) interfere with enforcement proceedings,
(B) deprive a person of a right to a fair trial or an impartial adjudication, (C) constitute
an unwarranted invasion of personal privacy, (D) disclose the 1dentity of a confidential
source and, 1o the case of a record compiled by a criminal law enforcement authority in
the course of a criminal nvestigation, or by an agency conducting a lawful national
security intelligence investigation, confidential information furnished only by the confi-
dential source, (E) disclose mvestigative techniques and procedures, or (F) endanger
the Iife or physical safety of law enforcement personnel.

(c) Section 552 (b) of title 5, United States Code, is amended by adding at the end the
following: Any reasonably segregable portion of a record shall be provided to any person
requesting such record after deletion of the portions which are exempt under this subsection.

Sec. 3. Section 552 of title 5, United States Code, 1s amended by adding at the end
thereof the following new subsections:

(@) On or before March 1 of each calendar year, each agency shall submit a report cover-
ing the preceding calendar year fo the Speaker of the House of Representatives and President
of the Senate for referral to the appropriate commuittees of the Congress The report shall

include :

(1) the number of determinations made by such agency not to comply with requests for
records made to such agency under subsection (a) and the reasons for each such
determination;

(2) the number of appeals made by persons under subsection (a) (6), the result of such
appeals, and the reason for the Action upon each appeal that results in a denial of
information;

(3) thenames and titles or positions of each person responsible for the demal of records
requested under thus section, and the number of instances of participation for each;

(4) the results of each proceeding conducted pursuant to subsection (a)(4)(F), including
a report of the disciplinary action taken against the officer or employee who was
primarily responsible for improperly withholding records or an explanation of why
disciplinary action was not taken;

(5) a copy of every rule made by such agency regarding this section;

(6) a copy of the fee schedule and the total amount of fees collected by the agency for
making records available under this section; and

(7) such other information as indicates efforts to adminster fully this section

The Attorney General shall submit an annual report on or before March 1 of each calendar
year which shall include for the prior calendar year alisting of the number of cases arising
under this section, the exemption ivolved in each case, the disposition of such case, and the
cost, fees, and penalties assessed under subsections (a) (4) (E), (F), and (G) Such report
shall also include a description of the efforts undertaken by the Department of Justice to
encourage agency compliance with this section.

(e) For purposes of this section, the term ‘agency’ as defined 1n section 551(1) of this
title includes any executive department, military department, Government corporation,
Government controlled corporation, or other establishment 1n the executive branch of the
Government (including the Esecutive Office of the President), or any independent regulatory
agency.

Sec. 4, The amendments made by this Act shall take cffect on the minetieth day beginning
after the date of enactment of this Act.
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Privacy Act 1974

[To safeguard personal privacy from the misuse of federal records
and to provide individuals access to records concerning them, maintained
by the federal agencies, the United States passed the Privacy Act in
1974. We reproduce below the text of the Act.]

An Act to amend title 5, Umted States Code. by adding a section 552a to safeguard indvi-
dual privacy from the misuse of Federal records, to provide that individuals be granted
access to records concerning them which arc mamtamned by Federal agencies, to establish
a Privacy Protection Study Commussion, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
wn Congress assembled, That this Act may be cited as the 'Privacy Act of 1974,

Sec 2. (a) The Congress finds that :

(1) the privacy of an individual is directly affected by the collection, mamtenance, use,
and dissemination of personal information by Federal agencies;

(2) the increasing use of computers and sophisticated information technology, while
essential to the efficient operations of the Government, has greatly magnified the harm to
mdividual privacy that can occur from any collection, mamntenance, use, or dissemnation
of personal information;

(3) the opportumties for an individual to secure employment, insurance, and credit,
and his right to due process, and other legal protections are endangered by the misuse of
certain mformation systems:

(4) the right to privacy is a personal and fundamental right protected by the Constitu-

tion of the Umted States: and
(5) m order to protect the privacy of mdiwviduals 1dentified 1n information systems

maintained by Federal agencies, 1t 1s necessary and proper for the Congress to regulate the
collection, maintenance, use, and dissemination of information by such agencies.

STATEMENT OF PURPOSE

(b) The purpose of this Act 1s to provide certain safeguards for an individual against
an invaston of personal privacy by requiring Federal agencies, except as otherwise provided
by law, to @

(1) permut an individual to determine what records pertaining to him are collected
maintained, used, or disseminated by such agencies;

(2) permut an individual to prevent records pertaining to tum obtained by such agencies
for a particular purpose from being used or made available for another purpose without his
consent;

(3) permit an individual to gain access to information pertaining to him in Federal
agency records, to have a copy made of all or any portion thereof, and to correct or amend
such records;

(4) collect, maintain, use, or disseminate any record of identifiable personal information
1n a manner that assures that such action 1s for a necessary and lawfu! purpose, that the
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information 1s current and accurate for 1ts intended use, and that adequate safeguards are
provided to prevent misuse of such information;

(5) permut exemptions from the requirements with respect to records provided in this
Act only 1 those cases where there is an important public policy need for such exemption
as has been determined by specific statutory authority; and

(6) be subiect to civil surt for any damages which occur as a result of wilful or intentional
action which violates any mdividual’s rights under this Act.

See. 3 Title 5, United States Code, is amended by adding after section 552 the following

new section:

552a. RECORDS MAINTAINED ON INDIVIDUALS

(a2) Definitions For purposes of this section ¢ |

(1) the term ‘agency’ means agency as defined in section 552(¢) of this title;

(2) the term ‘individual’ means a citizen of the United States or an alien lawfully
admitted for permanent residence;

(3 the term ‘maintain’ includes mamtain, collect, use, or disseminate;

(4) the term ‘record’ means any item, collection, or grouping of ntormation about an
mdividual that is maintained by an agency, including, but not limited to, his education,
financial transactions, medical history, and crimmal or employment history and that
contains his name, or the identifying number, symbol, or other identifying particular
assigned to the individual, such as a finger or voice print or a photograph;

(5) the term ‘system of records’ means a group of any records under the control of any
agency from which information 1s retrieved by the name of the individual or by some identi-
fying number, symbol, or other identifying particular assigned to the individual;

(6) the term ‘statistical record’ means a record m a system of records maintained for
statistical research or reporting purposes only and not used in whole or in part in makmg
any determimnation about an 1dentifiable individual, except as provided by section 8 of title
13; and -

(7) the term ‘routine use’ means, with respect to the disclosure of a record, the use of
such record for a purpose which 1s compatible with the purpose for which 1t was collected.

(b) Conditions of Disclosure No agency shall disclose any record which 1s contained 1n a
system of records by any means of communication to any person, or to another agency.
except pursuant to a written request by, or with the prior written consent of, the individual
to whom the record pertains, unless disclosure of the record would be :

(1) to those officers and employees of the agency which maintains the record who have
a need for the record in the performance of their duties;

{2) required under section 552 of this title;

(3) for a routme use as defined 1n subsection (a) (7) of this section and described under
subsection (€) (4) (D) of this section;

(4) to the Bureau of the Census for purposes of planning or carrying out a census or
survey or related activity pursuant to the provisions of title 13;

(5) to a recipient who has provided the agency with advance adequate written assurance
that the record will be used solely as a statistical research or reporting record, and the record
1s to be transferred in a form that 1s not individually i1dentifiable;

(6) to the National Archives of the United States as a record which has sufficient
historical or other value to warrant jts continued preservation by the United States Govern-
ment, or for evaluation by the Admunistrator of General Services or his designee to deter-
mine whether the record has such value:

{7) to another agency or to an instrumentality of any governmental jurisdiction within or
under the control of the United States for a civil or crimmal law enforcement activity if the
activity 15 authorized by law, and if the head of the agency or mstrumentality has made a
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written request to the agency which maintains the record specifying the particular portion
desired and the law enforcement activity for which the record is sought;

(8) to a person pursuant to a showing of compelling circumstances affecting the health
or safety of an individual if upon such disclosure notification is transmitted to the last known
address of such individual;

(9) to cither House of Congress, or. to the extent of matter within its jursidetion, any
committee or subcommittee thereof, any joint committee of Congress or subcommittee of
any such joint commuttee;

(10) to the Comptroller General. or any of his authorized representatives, in the course
of the performance of the duties of the General Accounting Office; or

(11) pursuant to the order of a court of competent jursidction

() Accounting of Certain Discloswu es. Each agency, with respect to each system of records
under its control shall :

(1) except for disclosures made under subsections (b) (1) or (b} (2) of this section, keep
an accurate accounting of ¢

{(A) the date, nature, and purpose of each disclosure of a record to any person or to
another agency made under subsection (b) of this section; and
(B) the name and address of the person or agency to whom the disclosure is made;

(2) retain the accounting made under paragraph (1) of this subsection for at least five
years or the life of the record, whichever is longer, after the disclosure for which the account-
ing 1s made;

(3} except for disclosures made under subsection (b) (7) of this section, make the account-
ing made under paragraph (1) of this subsection available to the individual named in the
record at his request; and >

(4) inform any person or other agency about any correction or notation of dispute made
by the agency in accordance with subsection (d) of this section of any record that has been
disclosed to the person or agency if an accounting of the disclosure was made.

(d) Access to Rerords Each agency that maintans a system of records shall @

(1) upon request by any individual to gain access to his record or to any information
pertaining to him which is contained in the system. permut him and upon his request. a
person of his own choosing to accompany him, to review the record and have a copy made
of all or any portion thereof in a form comprehensible to him, except that the agency may
require the individual to furnish a written statement authorizing discussion of that indivi-
dual’s record in the accompanying person’s presence;

(2) permit the individual to request amendment of a record pertaining to him and :

(A) not Tater than 10 days (excluding Saturdays, Sundays, and legal public hol lays)
after the date of receipt of such request, acknowledge in writing such receipt; and
(B) promptly either—

(i) make anv correction of any portion thereof which the individual believes is not
accurate, relevant, timely, or complete; or

(i) inform the individual of its refusal to amend the record in accordance with his
request the reason for the refusal, the procedures established by the agency for
ithe individual to request a review of that refusal by the head of the agency or
an officer designated by the head of the agency, and the name and business
address of that official; -

(3) vermit the individual who disagrees with the refusal of the agency to amend his
record to request a review of such refusal, and not later than 30 days (excluding Saturdays,
Sundays, and legal public holidays) from the date on which the individual requests such
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review, complete such review and make a final determunation unless, for good cause shown,
"f_‘the head of the agency eatends such 30-day period; and if, after his review, the reviewing |
offictal also refuses to amend the record in accordance with the request, permt the individuat |
“to file with the agency a concisc statement setting forth the reasons for lus disagreement with
the refusal of the agency, and notify the individual of the provisions for judicial review of
the reviewing official’s determination under subsection (g) (1) (A) of this section;

(4) 1n any disclosure, contaiming 1nformation about which the indwvidual has filed a
statement of disagreement, occurring after the filing of the statement under paragraph (3) of
thus subsection, clearly note any portion of the record whuch 1s disputed and prowide copices
of the statement and, if the agency deems 1t appropriate, copies of a concise statement of
the reasons of the agency for not making the amendments requested, 1o persons or other
agencics to whom the disputed record has been disclosed; and

(5) nothing n this section shall allow an mndividual access to any information compiled
1n reasonable anticipation of a civil action or proceeding,

(e) Agency Requirements Each agency that mamntains a system of records shall :

(1) maintain in 1ts records only such information about an 1ndividual as 1s relevant and
necessary to accomplish a purpose of the agency required to be accomplished by statute or
by executive order of the President,

(2) collect information to the greatest extent practicable directly from the subject
individual when the information may result in adverse determinations about an individual’s
rights, benefits and privileges under Federal programmes;

(3) inform cach individual whom 1t asks to supply information, on the form which it
uses to collect the information or on a separate form that can be retained by the individual ¢

(A) the authority (whether gianted by statute, or by executive order of the President)
which authorszes the solicitation of the information and whether disclosure of such
information 1s mandatory or voluntary;

(B) the principal purpose or purposes for which the information 1s intended to be used;

(C) the routine uses which may be made of the information, as published pursuant to
paragraph (4) (D) of this subsection, and

(D) the effects on hum, 1f any, of not providing all or any part of the reguested nfor-
mation;

PUBLICATION IN FEDERAL REGISTER

(4) subicct to the provisions of paragraph (11) of this subsection, publish in the Federal
Remster at least annually a notice of the existence and character of the system of records,
which notice shall include

(A) the name and location of the system;

(B) the categories of individuals on whom records are maintained in the system;

(C) the categories of records maintained in the system;

(D) cach routinc use of the records contained 1n the system, including the categones of
users and the purpose of such use;

(E) the polictes and practices of the agency regarding storage, retricvability, access
controls, retention, and disposal of the records;

(F) the title and business address of the agency official who is responsible for the system
of records;

(G) the agency procedures whereby an individual can be notified at his request if the
system of records contains a record periaming to him;

(H) the ageney procedures whereby an individual can be notified at s request how be
can gain access to any record pertaining to him contained in the system of records,
and how he can contest its content; and

(I} the categorics of sources of records in the system;
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tg) (1} Cuvil Remedies, Whenever any agency:

(A) makes a determination under subsection (d) (3) of this section not to amend an
mdividual’s record 1n accordance with his request, or fails to make such review mn
conformity with that subsection;

(B) refuses to comply with an individual request under subsection (d) (1) of this section;

(C) fails to mamtain any record concerning any individual with such accuracy, relevance,
timeliness, and completeness as 1s necessary to assure fairness 1 any determination
relating to the qualifications, character, rights, or opportunities of, or benefits o
the individual that may be made on the basis of such record, and consequently a
determination is made which 1s adverse to the individual, or

(D) fails to comply with any other provision of this section, or any rule promulgated
thereunder, 1n such a way as to have an adverse effect on an individual, the individual
may bring a civil action aganst the agency, and the district courts of theUnited States
shall bave jurisdiction 1n the matters under the provisions of this subsection.

(2) (A) In any suit brought under the provisions of subsection (g) (1) (A) of this section
the court may order the agency to amend the individual’s record 1n accordance with his
request or 1n such other way as thecourt may direct. 1n such a case the court shall determine
the matter de novo.
(B) The court may assess aganst the United States reasonable attorney fees and
other itigation costs reasonably incurred in any case under this paragraph in which
the complainant has substantially prevailed.

(3) (A) In any suit brought under the provisions of subsection (g) (1) (B)of this section, the
court may enjoin the agency from withholding the records and order the production
to the complainant of any agency records tmproperly withheld fromhim In such a
case the court shall determine the matter de novo and may examine the contents
of any agency records 1n camera to determine whether the records or any portion
thereof may be withheld under any of the exemptions set forth n subsection (K)
of this section, and the burden is on the agency to sustais 1ts action.
(B) The court may assess against the United States reasonable attorney fees and other
hitigation costs reasonably incurred 1n any case under this paragraph 1 which the
complainant has substantially prevailed,

DAMAGES

(4) In any swit brought under the provisions of subsection (g) (1) (C) or (D) of this
section 1n which the court determunes that the agency acted 1n a manner which was nten-
tional t?r wilful, the United States shall be liable to the individual 1n an amount equal to the
sum of :

A ?Ct“al damages sustained by the individual as a result of the refusal or failure, but
in (rixo case shall a person entitled to recovery receve less than the sum of § 1,0003
an,

(B) the costs of the action together with reasonable attorney fees as determined by the
court.

(5) An action to enforce any liability created under this section may be brought in the
district court of the United States in the district 1n which the complainant resides, or has bis
puncipal place of business, or m which the agency records are situated, or n the District
of Columbra, without regard to the amount in controversy, within two years from the date
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on which the cause of action arises, except that where an agency has materially and wilfully
misrepresented any information required under this sectron to be disclosed to an individual
and the information so musrepresented is material (o establishment of the habulity of the
agency to the individual under this section, the action may be brought at any time within
two years after discovery by the individual of the misrepresentation. Nothing in this section
shall be construed to authorize any civil action by resason of any injury sustained as the
result of a disclosure of a record prior to the effective date of this section.

(h) Rights of Legal Guaidians. For the purposes of this section, the parent of any munor,
or the legal guardian of any individual who has been declared to be incompetent due to
physical or mental incapacity or age by a court of competent jurisdiction, may act on
behalf of the individual.

(t) Criminal Penalties. (1) Any officer or employee of an agency, who by virtue of his
employment or official position, has possession of, or access to, agency records which
contain mdividually identifiable information the disclosure of which is prohibited by this
section or by rules or regulations established thereunder, and who knowing that disclosure
of the specific material 1s so prohibited, wilfully discloses the material in any manner to any
person or agency not entitled to recerve it, shall be guilty of a misdemeanour and fined not
more than $5,000.

(2) Any officer or employce of any agency who wilfully maintains a system of records
without meeting the notice requirements of subsection (€) (4) of tlus section shall be guilty
of a misdemeanour and fined not more than £5,000.

(3) Any person who knowingly and wilfully requests or obtains any record concerning
an individual from an agency under false pretences shall be guilty of a misdemeanour and
fined not more than $5,000.

()) Geneiral Exemptions The head of any agency may promulgate rules, in accordance
with the requirements (including general notice) of sections 553 (b) (1), (2), and (3), (c), and
(e) of this title, to exempt any system of records within the agency from any part of this
section except subsections (b), (c) (1) and (2), (e) (4) (A) through (F), () (6), (7), (9), (10),
and (11), and (1) 1f the system of records 1s ¢

(1) maintamed by the Central Intelligence Agency; or

(2) mamtamed by an agency or component thereof which performs as its principal
function any activity pertaining to the enforcement of criminal laws, ncluding police efforts
to prevent, control, or reduce crime or to apprehend criminals, and the activities of prose-
cutors, courts, correctional, probation, pardon, or parole authorities, and which consists
of (A) information compiled for the purpose of identifying indisidual criminal offenders
and alleged offenders and consisting only of 1dentifying data and notations of arrests, the
nature and disposition of criminal charges, sentencing, confinement, release, and parole and
probation status, (B) information compiled for the purpose of a criminal 1nvestigation,
including reports of informants and investigators, and associated with an identifiable ndi-
vidual; or (C) reports 1dentifiable to an individual compiled at any stage of the process of
enforcement of the criminal laws from arrest or indictment through release from supervision

At the time rules are adopted under this subsection, the agency shall include m the
statement required under section 553 (C) of this title, the reasons why the system of records
15 to be exempted from a provision of this section.

(k) Specific Exemptions. The head of any agency may promulgate rules, in accordance
with the requirements (including general notice) of section 553 (b) (1), (2) and (3), (¢), and
(e) of this title, to exempt any system of records within the agency from subsections (c) (3),
@, & (1), (& & (G), (H), and (I) and (f) of this section if the system of records 1s :

(1) subject to the provisions of section 552 (b) (1) of thus title;

(2) mvestigatory material compiled for law enforcement purposes, other than material
within the scope of subsection (3) (2) of this section : Provided, however, That 1f any mdivi-
dualis dented any right, privilege, or benefit that he would otherwise be entitled by Federal
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law, or for which he would otherwise be eligible, as a result of the mamtenance of such
material, such material shall be provided to such individual, except to the extent that the
disclosure of such material would reveal the 1dentity of a source who furnished information
to the Government under an express promise that the 1dentity of the source would be held
1n confidence, or, prior to the effective date of this section, under an implied promise that the
1dentity of the source would be held in confidence;

(3) maintained n connection with providing protective services to the Prestdent of the
Unsted States or other individuals pursuant to sectton 3056 of title 18;

(4) required by statute to be maintained and used solely as statistical records;

(5) mvestigatory material compiled solely for the purpose of determining suitability,
eligibility, or qualifications for Federal civiian employment, military service, Federal
contracts, or access to classified information, but only to the extent that the disclosure of
such material would reveal the identity of a source who furnished information to the
Government under an express promise that the identity of the source would be held 1n
confidence, or, prior to the effective date of this section, under an implied promuse that the
identity of the source would be held in confidence;

(6) testing or examination material used solely to determine mdividual qualifications for
appointment or promotion in the Federal service the disclosuie of which would compromise
the objectivity or fairness of the testing or examination process, or

(7) evaluation material used to determine potential for promotion 1n the armed services,
but only to the extent that the disclosure of such material would reveal the 1dentity of a source
who furnished information to the Government under an express promise that the 1dentity
of the source would be held 1 confidence, or, prior to the effective date of this section, under
an implied promise that the identity of the source would be held 1n confidence

At the time rules are adopted under this subsection, the agency shall include in the state-
ment required under section 553 (c) of this title, the reasons why the system of records 1s to

be exempted from a proviston of this section.

() Archiva’ Records. Each agency record which 1s accepted by the Administrator of
General Services for storage, processing, and servicing 1n accordance with section 3103 of
title 44 shall, for the purposes of this section, be considered to be mamntained by the agency
which deposited the record and shall be subject to the provisions of this section The Admini-
strator of General Services shall not disclose the record except to the agency which mamtains
the record, or under rules established by that agency which are not inconsistent with the
provistons of this section

(2) Eachagencyrecord pertamng to an identifiable individual which was transferredto the
National Archives of the Umited States as a record which has sufficient historical or other
value to warrant 1ts continued preservation by the United States Government, prior to the
effective date of this section, shall, for the purposes of this section, be considered to be
maintamned by the National Aichives and shall not be subject to the provisions of this
section, except that a statement generally describing such records (modelled after the
requirements relating to 1ecords subject to subsections (€) (4) (A) through (G) of this section
shall be published i1n the Federal Register.

(3) Each agency record pertaining to an identifiable individual which 1s transferred to
the National Arctuves of the United States as a record which has sufficient historical or
other value to warrant its continued preservation by the Umted States Government, on or
after the effective date of this section, shall, for the putposes of this section, be constdered
to be maintamned by the National Archives and shall be exempt from the requirements of
this section except subsections () (4) (A) through (G) and (e) (9) of thus section,

(m) Government Contractors When an agency provides by a contract for the operation
by or on behalf of the agency of a system of records to accomplish an agency function, the
agency shall, consistent with its authoris  ~ause the requirements of this section to be
applied to such system. > ction (1) of this section any such contractor
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and any employee of such contractor, if such contract is agreed to on or after the effective
date of thus section, shall be considered to be an employee of an agency

(n) Mailing Lists. An individual’s name and address may not be sold or rented by an
agency unless such action 1s specifically authorized by law. This provision shall not be
construed to require the withholding of names and addresses otherwise permitted to be
made public.

(0) Report on New Systems. Each agency shall provide adequate advance notice to Cong-
ress and the Office of Management and Budget of any proposal to establish or alter any
system of records 1n order to permit an evaluation of the probable or potential effect of such
proposal on the privacy and other personal or property nghts of individuals or the disclosure
of mformation relating to such individuals, and 1ts effect on the preservation of the consti-
tutional principles of federahism and separation of powers.

(p) Annual Repor t. ThePresident shall submit to theSpeaker of the House and the President
of the Senate, by June 30 of each calendar year, a consolidated report, separately listing for
each Federal agency the number of records contained 1n any system of records which were
exempted from the application of this section under the provisions of subsections (j) and (k)
of this section during the preceding calendar year, and the reasons for the exemptions, and
such other information as indicates efforts to admunister fully this section.

(q) Effect of Other Laws. No agency shall rely on any exemption contamed in section
552 of this title to withhold from an individual any record which 1s otherwise accessible
to such idividual under the provistons of this section;

Sec. 4. The chapter analysis of chapter 5 of title 5, United States Code, 15 amended
by nserting:
¢552a Records about individuals’,

immediately below:

€552 Public information; agency rules, opmions, orders and proceedings.’

Sec. 5. (a) (1) There 1s estabhished a Privacy Protection Study Commuission (hereinafter
referred to as the *Commussion’) which shall be composed of seven members as follows.

(A) three appointed by the Prestdent of the United States,
(B) two appointed by the President of the Senate, and
(C) two appointed by the Speaker of the House of Representatives

Members of the Commussion shall be chosen from among persons who, by reason of their
knowledge and expertise in any of the following areas—civil rights and liberties, law, social
sciences, computer technology, business, records management, and State and local govern-
ment—are well qualified for service on the Commission,

(2) The members of the Commission shall elect a Chairman from among themselves.

(3) Any vacancy in the membership of the Commission, as long as there are four mem-
bers 1n office, shall not imparir the power of the Commussion but shall be filled 1n the same
manner in which the origmal appointment was made.

(4) A quorum of the Commission shall consist of a majority of the members, except
the Commussion may establish a lower number as a quorum for the purpose of taking
testimony. The Commussion is authorized to establish such commuttees and delegate such
authority to them as may be necessary to carry out 1ts functions Each member of the
Commussion, mcluding the Chairman, shall have equal responsibihity and authonty in all
decisions and actions of the Commussion shall have full access to all information necessary
to the performance of their functions, and shall have one vote. Action of the Commission
Sha}l be determined by a majority vote of the members present. The Chairman (or a member
designated by the Chairman to be acting Chairman) shall be the official spokesman of the
Commission 1n 1ts relations with the Congress, Government agencies, other persons, and
the public, and, on behalf of the Commussion, shall see to the faithful execution of the
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administrative policies and decisions of the Commussion, and shall report thereon to the
Commuission from tume to time or as the Commission may direct.

(5) (A) Whenever the Commussion submits any budget estimate or request to the President
or the Office of Management and Budget, 1t shall concurrently transmit a copy of
that request to Congress

(B) Whenever the Commission submuits any legislative recommendations, or testimony ,
or comments on legislation to the President or Office of Management and Budget,
1t shall concurrently transmit a copy thereof to the Congress. No officer or agency of
the United States shall have any authority to require the Comnussion to submut 1ts
legislative recommendations, or testumony, or comments on legislation, to any officer
or agency of the United States for approval, comments, or review, prior to the
submuission of such recommendations, testimony, or comments to the Congress

(b) The Commission shall :

(1) make a study of the data banks, automated data processing programmes, and mfor-
mation systems of governmental, regional, and private orgamzations, 1n order to determine
the standards and procedures 1 force for the protection of personal information; and

(2) recommend to the President and the Congress the extent, if any, to which the
requirements and principles of section 552a of title 5, United States Code, should be applied
to the information practices of those organizations by legislation, administrative action, or
voluntary adoption of such requirements and principles, and report on such other legislative
recommendations as it may determine to be necessary to protect the privacy of mdividuals
while meeting the legitimate needs of government and society for mmformation

(c) (1) In the course of conducting the study required unde1 subsection (b) (i) of this
section, and 1n 1ts reports thereon, the Commission may research, examine, and analyze .

(A) interstate transfer of information about indrviduals that 1s undertaken through
manual files or by computer or other electronic or telecommunications means,

(B) data banks and mformation programmes and systems the operation of which
significantly or substantially affect the enjoyment of the privacy and other personal
and property rights of individuals;

(C) the use of social security numbers, licence plate numbers, universal identifiers,
and other symbols to identify individuals 1n data banks and to gamn access to,
integrate, or ceatrahze information systems and files, and

(D) the matching and analysis of statistical data, such as Federal census data, with other
sources of personal data, such as automobile registries and telephone directores,
1n order to reconstruct individual responses to statistical questionnaires for commer-
cial or other purposes, 1 a way which results 1n a violation of the imphed or explicit-
Iy recognized confidentiality of such information.

(2) (A) The Commission may include 1n 1ts examination personal information activities in
the following areas* medical; insurance, education; employment and personnel;
credit, banking and financial institutions; credit bureaus; the commercial reporting
industry; cable television and other telecommunications media; travel, hotel and
entertainment reservations; and electronic check processing.

(B) The Commussion shall include in 1ts examination a study of :

(1) whether a person engaged 1n interstate commerce who mamntamns a mailing hist
should be required to remove an individual’s name and address from such list
upon request of that individual;

(1) whether the Internal Revenue Service should be prohibited from transfering
mdividually identifiable data to other agencics and to agencies of State govern-
ments;
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(1) whether the Federal Government should be hable for general damages incurred
by an mdividual as the result of a wilful or intentsonal violation of the provi-
stons of sections 552a (g) (1) (C) or (D) of title 5, United States Code; and

() whether and how the standards for security and confidentiality of records
required under section 552a (c) (10) of such title should be applicd when a
record 1s disclosed to a person other than an agency.

RELIGIOUS ORGANIZATION EXCEPTION

(C) The Commussion may study such other personal information activities necessary
to carry out the congressional policy embodied in this Act, except that the
Commussion shall not investigate information systems maintamned by religious
organizations,

(3) In conducting such study, the Commussion shall ;

(A) determine what laws, Executive orders, regulations, directives, and judicial decisions
govern the activities under study and the cxtent to which they are consistent with
the rights of privacy, due process of law, and other guarantees in the Constitution;

(B) determune to what extent governmental and private information systems affect
Federal-State relations or the principle of separation of powers;

(C) examune the standards and criteria governing programmes, policies, and practices
relating to the collectton, soliciting, processing, usc, access, integration, dissemina-
tion, and transmission of personal information; and

(D) to the maximum extent practicable, collect and utihze findings, reports, studies,
hearing transcripts, and recommendations of governmental, legislative and private
bodies, mnstitutions, orgamzations, and individuals which pertain to the problems
under study by the Commuission.

(d) In addition to 1ts other functions the Commussion may :

(1) request assistance of the heads of appropriate departments, agencies, and mnstrumen-
talities of the Federal Government, of State and local governments, and other persons in
carrying out 1ts functions under this Act;

(2) upon request, assist Federal agencies in complying with the requirements of section
552a of title 5, United States Code;

(3) determine what specific categories of information, the collection of which would
violate an mdividual’s right of privacy, should be prohibited by statute from collection by
Federal agencies; and

(4)upon request, prepare model legislation for use by State and local governments in
establishing procedures for handling, mamtamning, and dissemmating personal information
at the State and local level and provide such technical assistance to State and local govern-
ments as they may require 1n the preparation and implementation of such legislation.

(e) (1) The Comnussion may, 1n carrymg out its functions under tlus section, conduct
such 1nspections, sit and act at such times and places, hold such hearings, take such testi-
mony, require by subpoena the attendance of such witnesses and the production of such
books, records, papers, correspondence, and documents, administer such oaths, have such
printing and binding done, and make such expenditures as the Commission deems advisable.
A subpoena shall be issued only upon an affirmative vote of a majonty of all members of
the Commussion Subpoenas shall be 1ssued under the signature of the Chairman or any
member of the Commuission designated by the Chairman and shall be served by any person

designated by the Chairman or any such member. Any member of the Commission may
admunister oaths or affirmations to witnesses appearing before the Commission.
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(2) (A) Each department, agency, and instrumentality of the executive branch of the
Government is authorized to furnish to the Commuission, upon request made by the
Chairman, such mformation, data, reports and such other assistance as the Commus-
ston deems necessary to carty out 1ts functions under this section Whenever the
head of any such department, agency, or instrumentality submuits a report pursuant
to section 552a (0) of title 5, Umted States Code, a copy of such report shall be
transmitted to the Commussion.

(B) In carrymg out its functions and exercising 1ts powers under this section, the
Commussion may accept from any such department, agency, independent mstrumen-
tality, or other person any individually 1dentifiable data if such data 1s necessary to
carry out such powers and functions In any case 1n which the Commission accepts
any such information, 1t shall assure that the information 1s used only for the purpose
for which 1t 1s provided, and upon completion of that purpose such information
shall be destroyed or returned to such department, agency, mdependent instru-
mentality, or person from which 1t 1s obtained, as appropnate.

(3) The Commission shall have the power to ¢

(A) appoint and fix the compensation of an executive director, and such additional staff
personnel as may be necessary, without regard to the provisions of title 5, United
States Code, governing appointments 1n the competitive service, and without regard
to chapter 51 and subchapter III of chapter 53 of such title relating to classification
and General Schedule pay rates, but at rates not in excess of the maximum rate for
GS-18 of the General Schedule under section 5332 of such title, and

(B) procure temporary and mtermittent services to the same extent as 1s authorized by
section 3109 of title 5, United States Code.

The Commussion may delegate any of 1ts functions to such personnel of the Commussion as
the Commission may designate and may authorize such successive redelegations of such
functions as 1t may deem desirable

(4) The Comnussion is authorized :

(A) to adopt, amend, and repeal rules and regulations governing the manner of 1its
operations, organization and personnel;

(B) to cnter into contracts or other arrangements or modifications thereof, with any
government, any department, agency, or independent instrumentality of the United
States, or with any person, firm, association, or corporation, and such contracts or
other arrangements, or modifications thereof, may be entered into without legal
consideration, without performance or other bonds, and without regard to section
3709 of the Revised Statutes, as amended (41 US C. 5);

(C) to make advance, progress, and other payments which the Commission deems
necessary under this Act without regard to the provisions of section 3648 of the
Rewvised Statutes, as amended (31 U S C. 529); and

(D) to take such other action as may be necessary to carry out its functions under this
section

() (1) Each [the] member of the Commussion who is an officer or employec of the
United States shall serve without additional compensation, but shall continue to reccive the
salary of hus regular position when engaged m the performance of the duties vested 10 the
Commission.

(2) A member of the Commission other than one to whom paragraph (1) applics shall
receive per drem at the maximum daily rate for GS-18 of the General Schedule when engaged
mn the actual performance of the duties vested in the Commussion
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(3) All members of the Commission shall be reimbursed for travel, subsistence, and other
necessary expenses mcurred by them in the performance of the dutics vested in the Com-
mission.

(g) The Commussion shall, from time to time, and in an annual report, report to the
President and the Congress on its activities in carrying out the provisions of this section.
The Commussion shall make a final report to the President and to the Congress on its findings
pursuant to the study required to be made under subsection (b) (1) of this section not later
than two years from the date on which all of the members of the Commission are appointed.
The Commussion shall cease to exist thirty days after the date on which its final report is
submitted to the President and the Congress.

(h) (1) Any member, officer, or employce of the Commission, who by virtue of his employ-
ment or official position, has possession of, or access to, agency records which contain
individually 1dentifiable information the disclosure of which is prohibited by this section,
and who knowing that disclosure of the specific material 1s so prohibited, wilfully discloses
the material 1n any manner to any person or agency not entitled to receive it, shall be guilty
of a misdemeanour and fined not more than §5,000.

(2) Any person who knowingly and wilfully requests or obtains any record concerning
an individual from the Commussion under false pretences shall be guilty of a misdemeanour
and fined not more than $5,000.

Sec. 6. The Office of Management and Budget shall :

(1) develop guidelines and regulations for the use of agencies in implementing the
provisions of section 552a of title 5, United States Code as added by section 3 of this Act;
and

(2) provide continuing assistance to and oversight of the implementation of the
provisions of such section by agencies,

Sec 7 (a) (1) It shall be unlawful for any Federal, State or local government agency to
deny to any individual any right, benefit, or privilege provided by law because of such

mdividual’s refusal to disclose his social security account number.

(2) the provisions of paragraph (1) of this subsection shall not apply with respect to :

(A) any disclosure which is required by Federal statute, or

(B) the disclosure of a social security number to any Federal, State, or local agency
maintaining a system of records 1n existence and operating before January 1, 1975,
1if such disclosure was required under statute or regulation adopted prior to such
date to verify the identity of an indrvidual.

(b) Any Federal, State, or local government agency which requests an individual to
disclose his social security account number shall inform that individual whether that dis-
closure 1s mandatory or voluntary, by what statutory or other authority such number is
solicited, and what uses will be made of it

Sec. 8 The provisions of this Act shall be effective on and after the date of enactment,
except that the amendments made by sections 3 and 4 shall become effective 270 days follow-
mg the day on which this Act 1s enacted.

Sec. 9 There 1s authorized to be appropriated to carry out the provisions of section 5
of this Act for fiscal years 1975, 1976, and 1977 the sum of § 1,500,000, except that not more
than § 750,000 may be expended during any such fiscal year.

Approved December 31, 1974,

[
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Government in the Sunshine Act 1976

[To associate the public in the decision-making process of the federal
goveinment, the United States passed the Sunshine Act in 1976. We give
below the full text of the Act].

An Act to provide that meetings of Government agencies shall be open to the public,
and for other purposes

Be 1t enacted by the Senate and House of Representatives of the United States of America
n Congress assembled, That this Act may be cited as the ‘Government 1n the Sunshine Act’.

DECLARATION OF POLICY

Sec. 2 It is hereby declared to be the policy of the United States that the public 1s
entitled to the fullest practicable mformation regarding the decision-making processes of
the Federal Government It 1s the purpose of this Act to provide the public with such infor-
mation while protecting the rights of individuals and the ability of the Government to carry
out 1ts responsibilities

OPEN MEETINGS

Sec 3 (a) Title 5, Umted States Code, is amended by adding after section 552a the
following new section®

552b. Open meetings

(a) For purposes of this section®

(1) the term ‘agency’ means any agency, as defined in section 552 (¢) of this title, headed
by a collegial body composed of two or more individual members, a majority of whom are
appointed to such position by the President with the advice and consent of the Senate, and
any subdivision thereof authorized to act on behalf of the agency;

(2) the term ‘meeting’ means the deliberations of at least the number of individual
agency members required to take action on behalf of the agency where such deliberations
determine or result 1n the joint conduct or disposttion of official agency business, but does
not include deliberations required or permitted by subsection (d) or (¢), and

(3) the term ‘member’ means an individual who belongs to a collegial body heading
an agency

(b) Members shall not jomtly conduct or dispose of agency business other than in accord-
ance with this section. Except as provided in subsection (c), every portion of every mecting
of an agency shall be open to public observation.

(c) Except 1 a case where the agency finds that the public mtercst requires otherwise,
the second sentence of subsection (b) shall not apply to any portion of an agency meeting,
and the requirements of subsections (d) and (¢) shall not apply to any information periaining
to such meeting otherwise required by this section to be disclosed to the publc, where the
agency properly determines that such portion or portions of 1ts meeting or the disclosure of
such information 1s Itkely to:

(1) disclose matters that are (A) specifically authorized under criferia established by an
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Executive order to be kept secret in the interests of national defence or forcign policy and
(B) 1n fact properly classificd pursuant to such Executive order;

(2) relate solely to the internal personnel rules and practices of an agency;

(3) disclose matters specifically exempted from disclosure by statute (other than section
552 of thus title), provided that such statute (A) requircs that the matters be withheld from
the public 1n such a manner as to leave no discretion on the issuc or, (B) establishes parti-
cular criteria for withholding or refers to particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial information obtained from a
person and privileged or confidential;

{5) involve accusing any person of a crime, or formally censuring any person;

(6) disclose information of a personal nature where disclosure would constitute a clearly
unwarranted mvasion of personal privacy;

(7) disclose investigatory records compiled for law enforcement purposes, or information
which 1f written would be contained in such records but only to the extent that the produc-
tion of such records or information would (A) interfere with enforcement proceedings, (B)
deprive a person of a right to a fair trial or an impartial adiudication, (C) constitute an
unwarranted mnvasion of personal privacy, (D) disclose the identity of a confidential source
and, 1n the case of a record compiled by a criminal law enforcement authority in the course
of a criminal investigation, or by an agency conducting a lawful national security intelli-
gence nvestigation, confidential information furnished only by the confidential source, (E)
disclose investigative techmiques and procedures or, (F) endanger the life or physical safety
of Jaw enforcement personnel;

(8) disclose information contained in or related to examination, operating, or cond:tion
reports prepared by, on behalf of, or for the use of an agency responsible for the regulation
or superviston of financial institutions;

(9) disclose information the premature disclosure of which would—

(A) 1a the case of an agency which regulates currencies, securities, commodities, or
financial nstitutions, be likely to (1) lead to sigmificant financial speculation in
currencies, securifies, or commodities, or (i1) significantly endanger the stability
of any financial mstitution; or

(B) 1n the case of any agency, be hikely to significantly frustrate implementation of a
proposed agency action, except that subparagraph (B) shall not apply in  any
mstance where the agency has already disclosed to the public the content or nature
of its proposed action, or where the agency 1s required by law to make such dis-
closure on its own mitiative prior to taking final agency action on such proposal; or

(10) specifically concern the agency’s issuance of a subpoena, or the agency’s participa-
tion in a civil action or proceeding, an action 1n a foreign court or international tribunal,
or an arbitration, or the ittiation, conduct, or disposition by the agency of a particular case
of formal agency adjudication pursuant to the procedures 1n section 554 of this title or other-
wise involving a deterrnation on the record after opportunity for a hearing.

(d) (1) Action under subsection (c) shall be taken only when a majority of the cntire
membership of the agency (as defined 1n subsection (a) (1) votes to take such action A
separate vote of the agency members shall be taken with respect to each agency mceting a
portion or portions of which are proposed to be closed to the public pursuant to subsection
(c), or with respect to any mnformation which is proposed to be withheld under subsection
(c) A single vote may be taken with respect to a series of meetings, a portion or portions of
which are proposed to be closed to the public, o1 with respect to any information concerning
such series of meetings, so long as each meeting in such series involves the same particular
matters and 1s scheduled to be held no more than thirty days after the initial meeting in such
series The vote of each agency member participating in such vote shall be recorded and no
proxies shall be allowed
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(2) Whenever any person whose 1nterests may be directly affected by a portion of a meet-
g requests that the agency close such portion to the public for any of the reasons referred
to 1n paragraph (5), (6), or (7) of subsection (c), the agency, upon request of any one of 1ts
members, shall vote by recorded vote whether to close such meeting

(3) Within one day of any vote taken pursuant to paragraph (1) or (2), the agency shall
make publicly available a written copy of such vote reflecting the vote of each member on
the question If a portion of a meeting 1s to be closed to the public, the agency shall, within
one day of the vote taken pursuant to paragraph (1) or (2) of this subscction, make publicly
available a full written explanation of 1ts action closing the portion together with a list of all
persons expected to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be closed to the public
pursuant to paragraph (4) (8), (9) (A), or (10) of subsection (c), or any combination thereof,
may provide by regulation for the closing of such mcetings or portions thereof 1n the event
that a majornity of the members of the agency votes by recorded vote at the begtnning of such
meeting, or portion thereof, to close the exempt portion or portions of the meeting, and a
copy of such vote, reflecting the vote of each member on the question, 1s made avatlable to
the public The provistons of paragraphs (1), (2), and (3) of this subsection and subsection (€)
shall not apply to any portion of a meeting to which such regulations apply Provided,
That the agency shall, except to the extent that such information 1s exempt ftom disclosure
under the provisions of subsection (¢), provide the public with public announcement of the
time, place, and subject matter of the meeting and of each portion thereof at the earliest
practicable time

(e} (1) In the case of each meeting, the agency shall make public announcement, at least
one week before the meeting, of the time, place, and subject matter of the meeting, whether
it 15 to be open or closed to the public, and the name and phone number of the official
designated by the agency to respond to requests for information about the meeting Such
announcement shall be made unless a majority of the members of the agency determines by a
recorded vote that agency business requires that such meeting be called at an earliest date,
m which case the agency shall make public announcement of the time, place, and subject
matter of such meeting, and whether open or closed to the public, at the earliest practicable
time

(2) The time or place of a meeting may be changed following the public announcement
requited by paragraph (1) only if the agency publicly announces such change at the carliest
practicable time The subject matter of a meeting, or the deteimination of the agency to
open or close a meeting, or portion of a meeting, to the public, may be changed following
the public announcement required by this subsection only if (A) a majonty of the entire
membership of the agency determines by a recorded vote that agency business so requires
and that no earlier announcement of the change was posstble, and (B) the agency publicly
announces such change and the vote of each member upon such change at the earhest
practicable time

(3) Tmmediately following each public announcement 1equired by this subsection, notice
of the time, place, and subject matter of a meeting, whether the meeting 1s open or closed,
any change m one of the proceeding, and the name and phone number of the official desig-
nated by the agency to respond to requests for information about the meeting, shall also be
submutted for publication 1n the Federal Register

(f) (1) For every meeting closed pursuant to paragraphs (1) through (10) of subsection
(c), the General Counsel or chief legal officer of the agency shall publicly certify that, in
his or her opinion, the meeting may be closed to the public and shall state each relevant
exemptive provision A copy of such certification, together with a statement from the presid-
ng officer of the meeting setting forth the time and place of the meeting, and the persons
present, shall be retained by the agency The agency shall maintain a complete transcript
or electronic recording adequate to record fully the proceedings of each meeting, or portion
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injunction against future Violations of this saction or ondering the agene) to ake aailabhe
to the public such portion of the transaiipt, Teconding, o1 MMM of ¥ Mt a8 N wyy
authorized to be withheld under subsection () of this section,

2) Any Federal court otherwise authorized by 1aw to roviow anened action way, at
the application of any person properly participating i the procvading pmsuant 10 othsy
applicable Iaw, mquire into violations by the agency of the requirenments af this section and
afford such rehief as 1t deems appropriate. Nothung in this section authovizes any Voadeial
court having jurisdiction solely on the bhasts of parastaph () wset asude, enjoin, o invalidate
any agency action (other than an action to close & meetmt or to withhold infinmation
under this section) taken o1 discussed at anv aseney meeting ot of Which the vivktion of
this section arosc .

(1) The court may assess aganst any pauty reasonable attorney fees and other Htdattion
costs reasonably incurred by any other patty who substantinlly prevails in any aetivn vonpld
m accordance with the provisions of subscction (p) ot (h) of this seetion, except that conta
may be assessed agamnst the plantdl only whete the court finds that the suitwas fnithuted
by the plantsT primarnily for frivolous o1 dilatoty purposes, In the case of assesstent of conts
against an agency, the costs may be assessed by the coutt apainst the United States,

() Each agency subject to the 1equirements of this section shall asmually report to Conpe
ress regarding its comphance with such requirements, including v tabntatdon of e totul
nomber of agency mectings open to the public, the total number of mectings elosed o the
public, the 1casons for closing such mectings, and & description of any Hipation hronplu
against the agency under this section, mcluding any costy nagessed apninst the apeney In
such hitigation (whether or not paid by the agency).

(k) Nothing herein expands or limits the present tights of any person uider seetion 552
of this title, escept that the exemiptions set forth in subsection () of thiv ectfon whall,
govein i the case of any request made pursyant o section 852 to copy o dnapeet e
transcripts, recordings, o1 mmutes deseribed in subsection (1) of (hiy seetlon, 'The requlie-
ments of chapter 33 of title 44, Umited States Code, shall not apply {o the tanseripty, record-
ngs, and nunutes described in subscetion (f) of this seetion,

() This section docs not constrtute authority (o withhold any Information from Conp-
ress, and does not authorize the losing of any agency meeting or portdon thereof requiied
by any other provision of law to be open.

(m) Nothing 1 this section authonzes any apency to whthhold from any individun)
any 1ecord, including transcupts, rceordings, or minutes fegubied by this seetion, whicli i
otherwise accessible to such jndividun) under neetion 5520 of thin trk}

(b) The chapter analysis of chapter 5 of 1l %, Unlted Stntes Codde, B nmended by
mserting

552b Open meetings,

mmecdiately belowr:

552a Records about fndfviduals,

EX PARTE COMMUNICATION

Sec. 4 (a) Section 557 of title 5, United Stites Code, In siended by sdding ot the end
thereof the following new subsection

(d) (1) In any agency proceeding vidh 54 subject to sibsec o (0 of 1 s (ot oot
tn the extent reattired for the dienosition of #v uorte matt te s aiithiibsed T s -



1278 Document 5—United States

(B) no member of the body comprising the agency, admistrative law judge, or other
employee who 1s or may reasonably be expected to be involved in the decisional
process of the proceeding, shall make or knowingly cause to be made to any interest-
ed person outside the agency an ex parte communication relevant to the merits of
the proceeding; .

(C) a member of the body comprising the agency, admunistrative law judge, or other
employee who 18 or may 1easonably be expected to be involved i1n the decisional
process of such proceeding who receives, or who makes or knowingly causes to be
made, a communication prohibited by this subsection shall place on the public
record of the proceeding:

(1) all such written communications;
(:f) memoranda stating the substance of all such oral communications, and
(ur) all written responses and memoranda stating the substance of all oral responses,
to the materials described in clauses (1) and (1) of this subparagraph,

(D) upon receipt of a communication knowingly made or knowingly caused to be made
by a party m violation of this subsection, the agency, administrative law judge,
or other employee presiding at the hearing may, to the extent consistent with the
interests of justice and the policy of the underlying statutes, requue the party to
show cause why his claim or interest in the proceeding should not be dismissed,
denied, disregarded, or otherwise adversely affected on account of such violation,
and

(E) the prohibitions of this subscction shall apply beginning at such time as the agency
may designate, but in no case shall they begin to apply later than the time at which
a proceedmg 15 noticed for hearing unless the person responsible for the communi-
cation has knowledge that 1t will be noticed, 1n which case the prohibitions shall
apply begmning at the ttme of his acqusttron of such knowledge

(2) This subsection does not constitute authority to withhold information from
Congress. -~

(b) Section 551 of title 5, United States Code, is amended :

(1) by striking out ‘and’ at the end of paragraph (12);

(2) by striking out the ‘act’ at the end of paragraph (13) and mserting m lieu thereof
‘act; and’, and

(3) by adding at the end thereof the following new paragraph:

(14) *‘ex parte communication’ means an oral or wriften communication not on the
public record with respect to which reasonable prior notice to all parties 1s not given, but it
shall not include requests for status reports on any matter or proceeding covered by this
subchapter,

() Section 556 (d) of title 5, United States Code, 1s amended by inserting between the
third and fourth sentences thereof the following new sentence: ‘The agency may, to the
extent consistent with the iterests of wustice and the policy of the underlymg statutes
admunistered by the agency. consider a violation of section 557 (d) of this title sufficient
grounds for a decision adverse {0 a party who has knowngly commutted such violation or
knowmgly caused such violation to occur’.

CONFORMING AMENDMENTS
Scc. 5. (a) Section 410 (b) (1) of title 39, United States Code, 1s amended by inserting

after ‘Section 552 (public information),’ the words ‘section 552a (records about individuals),
section 552b (open meetings) °
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(b) Section 552 (b) (3) of title 5, United States Code, 1s amended to read as follows

(3) specifically exempted from disclosure by statute (other than section 552b of this
utle), provided that such statute (A) requires that the matters be withheld from the public
1n such a manner as to leave no discretion on the issue, or (B) establishes particular criteria
for withholding or refers to particular types of matters to be withheld

(c) Subsection (d) of section 10 of the Federal Advisory Commuttee Act 1s amended by
striking out the first sentence and mserting mn lieu thereof of the following* ‘Subsections
(a) (1) and (a) (3) of this section shali not apply to any portion of an advisory committee
meeting where the President, or the head of the agency to which the advisory committee
reports, determines that such portion of such meeting may be closed to the public 1n accord-
ance with subsection (¢) of section 552b of title 5, United States Code’.

EFFECTIVE DATE

Sec 6 (a) Except as provided in subsection (b) of this section, the provisions of this
Act shall take effect 180 days after the date of 1ts enactment

(b) Subsection (g) of section 552b of title 5, United States Code, as added by section
3(a) of this Act, shall take effect upon enactment.

Approved September 13, 1976
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Access to Official Information

[Piivy Council Piesident Mr, Walter Baker mtroduced the Federal
Government’s Freedom of Information Bill in the House of Commons
i October 1979. The official release on the occasion gave the foliowing
outline of the Bill}

The legislation is based on the principle that government information should be available
to the people of Canada, that necessary exceptions to that princtple should be limited and
nariowly defined and that disputes over the application of those exceptions should be
resolved independently of Government

1t translates those principles mto law by providing access to mformation except for
preciscly defined exemptions and judicial review of Government decisions to withhold
mformation.

Implementation of Freedom of Information Legislation will make Canada the first
Federal Government with a British pathamentary system to open up Government records
to the public by law

In the spirt of the new legtslation, Mr Baker also released today the Cabinet discussion
papets on which the Freedom of Information Bill 1s based Such discusston papers will be
available routinely under Fieedom of Information.

Under the present system, there 1s no obligation on Government to 1clease any inferma-
tion 1 1ts possesston Such information 1s normally withheld unless there is a positive
decision to disclose 1t. Freedom of Information legislation will reverse that system Al
Government information, except that specifically defined, must be disclosed when requested

Four areas of information held by the Government are eacmpted from disclosure
Within those areas the kinds of information to be exempted are narrowly defined.

OBLIGATIONS OF GOVERNMENT

The first area 1s obligations of government where the government could not carry out
its responstbilitics under the glare of publicity. This includes*

(1) information obtammed under mternational or federal-provincial agreements for
confidentiality,

(1) information which could reasonably be expected to affect adversely federal-
provincial negotiations,

(1) mnformation reasonably expected to be injunious {o international relations, defence,
and efforts aimed towards detecting, preventing or suppressing subversive or
hostile activittes as defined 1n the Act;

(1v) defined classes of mformation harmful to law enforcement responsibilities;

(v) mformation relating to the safety of individuals,

(v1) imformation which would have a substantial adverse affect on economic nterests
of Canada

PROTECTION OF PRIVACY

The second area 1s personal informatton Since freedom of information must be balanced
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agamnst protection of an indvidual’s privacy, this legislation denies all access to personal
information except where it relates to duties of government employees An individual’s
right of access to his or her own file 1s now controlied under Part IV of the Canadian Human
Rights Act To both increase that access and further protect access by third parties, the
government will soon propose amendments to that Act and remove it from the Human
Rights Act.

FINANCIAL, COMMERCIAL, SCIENTIFIC AND TECHNICAL

The third area 1s financial, commercial, scientific and technrcal information which could
divulge trade secrets, harm the competitive position of companies or interfere with commer-
cial confract negofiations For the most part this mcludes information provided to the
government by compames with the understanding 1t be kept confidential

OPERATIONS OF GOVERNMENT -

The fourth arca concerns the operations of government and 15 intended to protect 1nfor-
mation needed for the decision-making process of government It includes

(1) cabinet records other than discussion papers;

(1), policy advice and recommendations from public servants;
(1) government testing procedures,
() legal opinions generated within the government,

(v) existing statutory restrictions on disclosing information.

Ministers may override any of the above exceptions but three information obtained
under an mternational or federal-provincial agreement of confidentiality, personal infor-
mattion, or statutorv restrictions

In every case when exemptable and non-exemptable information 1s included 1n the
same document, the non-exemptable information will be made available when 1t is reason-
ably practicable to do so

The following 1s a sample list of the kind of government documents that would be
released on request under freedom of information®

—Factual material of all kinds,

—~—Cabinet discussion papers and some records of cabinet decisions,

—Draft Bills after introduction and drafting instiuctions,

—Consultants’ reports,

~—Programme evaluations and assessments;

~—Documents stating and explaining policies,

—Documents explaimnng decisions affecting persons,

—Test reports, environmental impact statements, product testing results;

~—Technical and scientific research results and results of field research,

—Statistical surveys;

—Opinion survey results,

—Feasibility studies;

—Cost figures and estimates;

—Field reports, reports on operations, documents on the admimstration of Acts and
of programmes;

—Minutes of discussions with industry and industry briefs;

—Internal government directives and manuals;

—Administrative guidelines and instructions;
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—Ruling on mterpretations;

—Organsation charts;

—Job descriptions;

—Salary ranges of officials,

—Details of contracts;

—Teims of reference for any work contracted out or for studics of departmental
programmes

The legislation calls for a two-ticr 1eview procedure of government refusals to disclose
information under the Act Any refusal could first be referred to an information commyssion-
er with ombudsman-like powers to investigate the complamt and make recommendations to
the depattment involved The information commussioner could report to Parhament any
time If the government still refused to disclose the information, the applicant could appeal
to the federal court for a ruling

Both the information commusstoner and the court would be empowered to look at any
documents mvolved This 1s made possible by repealing section 41 of the Federal Court Act
which enabled a munister to prohibit production of any document claimed to be injurious
to internattonal relations, national defence, national security or to be a confidence of cabinet
by affidavit.

The information commussioner and the court would determine if munisters were, 1n
fact, proper 1n clatmmg exemptions under the Act when withholding information.
The new Act would operate m the following manner:

1 The government would provide ready access to publications explaming the hind of
mmformation that i1s available in the files of government institutions covered by the
legislation

2 An mdmvidual or corporation could write fo a government mstitution to request
records, describing them as clearly as possible and including an apphication fee.

3 Depaitmental officials would look for and find the records, and constder whether
they are exemptable under the Act The decision would be communicated to the
apphicant within 30 days normally. The minmister would be empowered to waive
exemptions in most cases

4 If unsatisfied by the response the applicant could take the case to an information
comnussioner for review The mformation commissioner would look into the case
and make a recommendation to both the mimster and the apphcant.

5. If stll unsatisfied, the apphicant could take the case to the federal court for judicial
review and decision

The government estimates the cost of the programme at between five and ten million
do}lars a year, dependmmg on the number of requests for information under the Act

FREEDOM OF INFORMATION BILL

Purpose—(Clause 2)
—Government 1nformation will be broadly available to the people of Canada.
—Necessary exceptions will be imited and narrowly defined
—Disputes over the application of those exceptions will be resolved independently of the
government.

ACCESS TO INFORMATION

—Government departments and agenctes will provide descriptions of the kind of infor-
mation in their control (Clause 5)
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—Applicants requesting information apply to the appropriate department or agency.
{Clause 6)

—Government institutions normally have thirty days to either provide the information
or mform the applicant why it can’t be provided (Clauses 7-10)

—Fees shall be paid on application, for reproducing records and for prolonged or
difficult searches although they may be waived (Clausec 11)

EXEMPTIONS FROM ACCESS (CLAUSES 13-25)

—Four areas of information held by the government may be exempted from disclosure
Within those areas, the kinds of mformation to be exempted are defined Most of
the exemptions can be waived by the appropriate minister

Obliganions of Goveirnment (Clyuses 13-18):

—Information obtained in confidence under international o1 federal-provincial agree-
ments or arrangements (Clause 13)

—Information prepared for federal-provincial negotiations (Clause 14)

—Information relating to international relations and defence as defined (Clause 15)
—Law enforcement (Clause 16)

—Safety of individuals (Clause 17)
—Economic interests of Canada (Clause 18)

Peyrsonal Information (Clause 19)

Financial, Commeicial, Scientific and Technical Information (Clause 20)

Opeiations of Government (Clauses 21-25)

—Cabinet records (Clause 21)

~—Advice and recommendations from public servants (Clause 22)
—Government testing procedures (Clause 23)

—Legal opinions of government employees (Clause 24)
—>Statutory iestrictions on disclosure (Clause 25)

REVIEW PROCEDURE

—Government refusal to disclose information may be referred to the information
commussioner for investigation (Clauses 29-31)

—The information commissioner may review complaints, see documents, recommend
action and report directly to parliament (Clauses 32-39)

—Applicants may appeal government decisions to withhold information to the federal
court for a decision (Clauses 40-48)

OTHER CHANGE

—DRepeal of Section 41 of the Federal Court Act. (Clause 70)
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Freedom of Information Bill

[The Federal Government's Fieedom of Information Bil was
mtioduced mn the House of Commons in October 1979. The following
15 the text of the Bill ]

An Act to eatend the present laws of Canada that provide access to information under
the control of the Government of Canada and to amend the Canada Evidence Act, the
Federal Court Act and the Statutory Instruments Act.

Her Majesty, by and with the advice and consent of the Senate and House of Commions
of Canada, enact as follows.,

SHORT TITLE
1 This Act may be cited as the Freedom of Information Act.
PURPOSE OF ACT

2 The purpose of this Act 1s to extend the present laws of Canada to provide a right of
access to information i government records recognizing the principle that government
information should be available to the public and recogmzing that necessary exceptions to
the principle should be himited and specific and that the apphication of those eaceptions
should be reviewed independently of government.

INTERPRETATION
3. In this Act,

“designated Minister”, in relation to any provision of this Act, means such member
of the Queen’s Privy Council for Canada as is designated by the Governor in Council
to act as the Minister for the purposes of that provision;

‘“‘government institution” means any department or ministry of state of the Government
of Canada listed 1n the schedule and any board, commission, body or office histed in the
schedule;

“head”, 1n respect of a government institution, means

{a) 1n the case of a department or munistry of state listed in the schedule, the member of
the Queen’s Privy Council for Canada presiding over that nstitution, or

(b) 1n any other case, the person designated by order 1n council pursuant to this para-
graph and for the purposes of this Act to be the head of that institution;

“Information Commussioner’” means the Commussioner appomted under section 49

“fecord” mncludes any correspondence, memorandum, book, plan, map, drawing,
diagram, pictorial or graphic work, photograph, film, microform, sound recording,
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videotape, machine 1cadable record, and any other documentary materal, regardless
of physical form or characteristics, and any copy thereof.

ACCESS TO GOVYERNMENT RECORDS

Right of Access
4 Subject to this Act, every person who 1s i

(@) a Canadian citizen,
(b) a permanent resident within the meaming of the Imnugiration Act, 1976, or
(¢) a corporation incorporated by or under a law of Canada or a province

has a right to and shall, on request, be given access to any record under the control of a
government institution

Information about Goveinment lnstiutions
5 (1) The designated Minister shall cause to be published, on a periodic basis not less

fiequently than once each year, a publication contamning

(@) adescripton of the organization and responsibilities of each government wistitution,
mcluding details on the programmes and functions of each division or branch of
each government mstitution.

(b) a description of all classes of records under the control of each government institution
n suffictent detail to facihtate the exercise of the right of access under this Act, and

(c) the title and address of the appropriate officer for each government nstitution to
whom requests for access to records under this Act should be sent.

(2) The designated Minister shall cause the publication referred to 1n subsection (1) to
be made available throughout Canada in conformity with the principle that every person
1s entitled to reasonable access thereto in order to be informed of the contents thereof

Requests for Access

6 A request for access to a record under tlus Act shall be made in writing to the govern-
ment 1nstitutton that has control of the record and shall provide sufficient detail to enable
an expertenced employee of the institution to 1dentify the record

7 Where access to a record 1s requested under this Act, the head of the government
mnstitution to which the request 1s made shall, subject to sections 8, 9 and 11, within thirty
days after the request 1s received,

(@) give written notice to the person who made the rcquest as to whether or not access
to the record or a part thereof will be given, and

(b) 1f access 1s to be given, give the person who made the request access to the record
or part thereof,

8 (1) Wheie a government mstitution recerves a request for access to a record under
this Act that the head of the mstitution considers should more appropriately have been
directed to another government institution that has a greater mterest in the record, the head
of the mstitution may, withmn fifteen days after the request 1s recerved, transfer the request
to the other government mstitution, m which case the head of the institution transferring
the request shall give written notice of the transfer to the person who made the request

(2) For the purposes of section 7, where a request 1s transferred under subsection (1), the
request shall be deemed to have been made to the government 1nstitution o which 1t was
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transferred on the day the government mnstitution to which the request was oripinally made
received 1t

(3) For the purposes of subscection (1), a government institution has a preater interest
i a record if

(a) the record was ongmally produced 1n the mstitution; or
(b) in the case of a record not orniginally produced by a government instiution, the
mstitutton was the first stitution to recetve the record or a copy thereof.

9. The head of a government institution may extend the tme limit set out n sectron 7
or subsection 8(1) n respect of a request under this Act for a reasonable period of ume,
having regard to the circumstances, 1f

(@) the request is for a large number of records or necessitates a scarch through a large
number of records and mecting the onigmal time Lt would unrcasonably interfere
with the operations of the government institution, or

(0) consultations are necessary to comply with the request that cannot rcasonably be
completed within the original time Iimit

by forthwith giving notice of the extension and the length of the eatension to the person
who made the request, which notice shall contain a statement that the person has a right to
make a complaint to the Informatton Commuissioner about the extension.

10 (1) Where the head of a government institution refuses to give access toa record ora
part of a record requested under this Act, the head of the institution shall state in the
notice given 1n respect of the record under paragraph 7(a)

(@) the specific provision of this Act on which the refusal was based or the provision
on which a refusal could reasonably be expected to be based it the record enisted,
and-

(b) that the person who made the request has a right to make a complaint to the Infor-
mation Commissioner about the refusal.

(2) The head of a government institution is not required under subsection (1) to indicate
whether a record requested under this Act exists,

(3) Where the head of a government institution fails to give access toa record or part
of a record requested under this Act within the time limits set out in this Act the head of
the institution shall, for the purposes of this Act, be deemed to have refused to give access
to the record.

11. (1) Subject to this section, a person who makes a request for access to a record
under this Act shall pay

(a) at the time the request is made, such application fee, not exceeding twenty-five
doliars, as may be prescribed by regulation toward the costs of search for or produc-
tion of the record and the costs of reviewing the record; and

(b) before any copres are made, a reasonable fee, determined by the head of the govern-
ment institution that has control of the record, reflecting the cost of reproducing
the record or part thereof.

(2) The head of a governmient institution to which a request for access to a record 1s ~
made under this Act may, before giving access to the record, require, in addition to the fee
payable under paragraph (1)(a), payment of an amount, calculated 1n the manner prescribed
by regulation, for every hour in excess of five hours that is reasonably required to search for,
produce or review the record
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(3) Where the head of a government institution requires payment of an amount under
subsection (2) in respect of a request for a record, the head of the institution may require
that a reasonable proportion of that amount be paid as a deposit before the search, produc-
tion or review of the record 1s undertaken

(4) Where the head of a government 1nstitution requires a person to pay an amount
under subsection (2) or (3), the head of the institution shall

(a) give written notice to the person; and
(b) 1 the notice, state that the person has a right to make a complant to the Informa-
tion Commussioner about the amount required

(5) The head of a government institution to which a request for access to a record 1s
made under this Act may, in his discretion, waive the requirement to pay a fee or other
amount or a part thereof under this section or may refund a fee or other amount or a part
thereof paid under this section

Formof Access
12 (1) Subject to subsection (2), a person who 1s given access to a record or a part
thereof may, at the option of the person,

(a) be given a copy of the record or part thereof; or
(b) examune the record or part thereof

(2) No copy of a record or part thereof shall be given under this Act where

(a) 1t would not be reasonably practicable to reproduce the record or part thercof by
reason of the length or nature of the record, or

(b) the making of such copy would mvolve an infringement of copyright other than
copyright of Her Majesty 1n right to Canada.

(3) Notwithstanding any other Act, there 1s no obligation to give access to a record
under this Act 1n any language other than that in which 1t exists but where a recotd enists in
both official languages of Canada, as declared m the Official Language Act. a person who s
given access shall be given access 1n the official language of hus choice

N EXEMPTIONS

Obhgations of Government

13 The head of a government institution shall refuse to disclose a record requested
under this Act where the record contains information that was obtamed n confidence under
an agreement or arrangement

-(@) between the Government of Canada and the government of a foreign state or an
tnternational orgamzation of states, or
(b) between the Government of Canada and the government of a province

14 The head of a government mstitution may refuse to disclose a record requested under
this Act where the record contamns iformation the disclosure of which could reasonably
be expected to affect adversely federal-provincial negotiations

15 (1) The head of a government institution may refuse to disclose a record requested
under this Act where the record contains information the disclosure of which could reason-
ably be eapected to be mnjurious to the conduct by Canada of mternational relations, the
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defence of Canada or any state allied or associated with Canada or the efforts of Canada
toward detecting, preventing or suppressing subversive or hostile activities, mcluding,
without restricting the generality of the foregoing,

(@) nformation, assessments and plans concerning mulitary tactics or strategy including
exercises and operations aimed at preparing for hostilities or detecting, preventing or
suppressing hostile or subversive activities;

(b) nformation concerming the mihtary charactenstics, capabilities or deployment of
weapons or defence equipment, including any articles being designed, developed,
produced or considered for use as weapons or defence equipment,

(c) mmformation concerning the mulitary characteristics, capabilities or role of any
military force or any defence establishment, unit or personnel;

(d) ntelhigence obtamned or prepared for

(1) the defence of Canada or any state allied or associated with Canada, or
(1) the detection, prevention or suppression of subversive or hostile activities;

(¢) intelligence respecting foreign states, international organizations of states or citizens
of foreign states the release of which would interfere with the formulation of policy
of the Government of Canada or the conduct by Canada of mnternational relations;

(f) information on methods of collecting, assessing or handling intelligence referred
to 1n paragraphs (d) and (¢) and information on sources of such intelligence;

(g) mformation on the positions of the Government of Canada, governments of
foreign states or international organizations of states the release of which would
interfere with international negotiations;

(I diplomatic correspondence exchanged with foreign states or international organi-
sations of states, except correspondence the disclosure of which 1s consented to by
the states or organizations mvolved, and

() nformation relating to the communications systems of Canada and other states
used

(1) for the conduct by Canada of international relations,
(1) for the defence of Canada or any state allied or associated with Canada, or
(i) 1 relation to the efforts of Canada toward detecting, preventing or suppressing
subversive or hostile activities

(2) In this scction,

(a) ““the defence of Canada or any state allied or associated with Canada” includes the
cfforts of Canada toward detecting, preventing or suppiessing activities of any
person, group of persons or foreign state directed toward actual or potential attack

or other hostile acts against Canada or any state allied or associated with Canada,
and

(h) ““subversive or hostile activities” means

(1) espronage or sabotage -
(1) activattes of any person or group of persons directed toward the commission of
terrorist acts in or against Canada or other states
(1) activities directed toward accomplishing governmental change within Canada
or other states by the use of or the encouragement of the use of force, violence
or any criminal means,
(1) activities directed toward gathering intelligence relating to Canada or any state
allied or associated with Canada, and
(v) activities dirccted toward threateming the safety of Canadians, employees of the
Government of Canada or property of the Government of Canada.



Freedom of Information Bill 1289

16 The head of a government institution may refuse to disclose a record requested
under this Act where the record contains

(a) nformation obtamned or prepared by any government institution or part of a
government institution that 1s an investigative body specified 1n the regulations m
the course of investigations pertaining to

(z) the detection, prevention or suppression of crime, or
(i) the enforcement of any law of Canada or a province;

(b) mnformation relating to investigative techmques or plans for specific lawful invest:-
gations, or

(¢) any other information the disclosure of which would be injurious to law enforce-
ment, the conduct of lawful investigations or the security of penal institutions

17 The head of a government mstitution may refuse to disclose a record requested
under this Act where the record contamns information the disclosure of which could reason-
ably be expected to threaten the safety of an individual.

18 The head of a government institution may refuse to disclose a record requested
under this Act where the record contains information the disclosure of which would have
a substantial adverse effect on the cconomic interests of Canada includimg without restrict-
mg the generality of the foregoing

(¢) mmformation relating to the currency, coinage or legal tender of Canada,

(b) mformation concerning a contemplated change in the rate of bank nterest, tanff
rates, taxes or duties or concerning the sale or acqusition of land or property,
or

(c) information relating to the regulation or supervision of financial istitutions

Personal Information

19 (1) The head of a government institution shali refuse to disclose a recotd requested
under ttus Act where the record contains personal information respecting an 1dentifiable
mdividual including, without restricting the generality of the foregoing,

(a) information relating to the race, national or ethnic onigin, colour, rchigion, age
or marital status of the individual,

(b) mmformation relating to the education or the medical, criminal or employment
history of the individual or information relating to financial transactions 1 which
the individual has been mvolved;

(6) any identifying number, symbol or other particular assigned to the mdividual,

(d) the address, fingerprints or blood type of the individual,

(e) the personal opinions or views of the individual,

(f) correspondence sent to a govetnment nstitution by the mdividual that 1s imphecitly
or eaplicitly of a private or confidential nature, and replies to such correspondence
that would reveal the contents of the original correspondence, except coriespondence
and replies the disclosure of which are consented to by the individual,

(g) the views or opinions of another person 1 respect of the individual, and

() the name of the individual where 1t appears 1n a record together with othei personal
information relating to the mdividual or where the disclosure of the name itsclf
would reveal information in respect of the individual

(2) Subsection (1) does not apply in respect of the followng classes of information

(o) information 1n respect of an individual who 1s or was an officer or employee of a






Freedom of Information Bill 1291

(d) records contamning briefings to Mimsters of the Crown 1n relation to matters that
are before, or are proposed to be brought before, Council or that are the subject
of consultations referred to m paragraph (c); .

(e) draft legislation before 1ts introduction 1n Parhament ; and

(f) records containing background explanations, analyses of problems or policy options
submitted or prepared for submussion by a Mimister of the Crown to Council for
consideration by Council 1n making decisions, before such decisions are made,

(2) The head of a government nstitution shall refuse to disclose a record requested
under this Act where the record contains information about the contents of any record

referred to 1n subsection (1) .
(3) Subsections (1) and (2) do not apply in respect of any record

(a) where disclosure of the record 1s authorized by the Prime Minister of Canada; or
(b) where a request 1s made under this Act for access to the record more than twenty
years after the record came into existence.

(4) For the purposes of this section, “Council” means the Queen’s Privy Counci! for
Canada, commuttees of the Queen’s Privy Council for Canada, Cabinet and committees of
Cabinet

22, (1) The head of a government mstitution may refuse to disclose a record requested
under this Act where the record contains advice or recommendations developed by a
government institution or a Minister of the Crown or an account of the process of consulta-
tion and deliberation in connection therewith, if the record came into existence less than
twenty years prior to the request

(2) Subsection (1) does not apply in respect of a record or a part of a record that contains
an account of, or a statement of the reasons for a decision made in the exercise of a discre-
tionary power or 1n the exercise of an adjudicative function affecting the rights of a person

(3) The head of a government mstitution may not, pursuant to subsection (1), refuse
to disclose a record under the control of the institution that contains the results of product
or environmental testing unless

(a) the testing was done by the government 1nstitution as a service and for a fee; or
(b) the head of the institution believes, on reasonable grounds, that the results are
misleading

23 The head of a government nstrtution may refuse to disclose a record requested
under this Act where the record contains information relating to testing or auditing proce-
dures or techmques or details of specific tests to be given or audits to be conducted if such
disclosure would prejudice the use or results of particular tests or audits

24 The head of a government institutton may refuse to disclose a record requested under
this Act where the record contains information that 1s subject to a solicitor-client privilege

Statutory Restrictions

25 The head of a government nstitution shall refuse to disclose a record requested under
this Act where the record contains information that 1s required under any other Act of
Parlament to be withheld from the general public or from any person not legally entitled
thereto 1f the Act of Parliament

(a) provides that the requirement to withhold information be exercised i such a manner
as to leave no discretion 1n the matter, or

(b) establishes particular criteria for withholding information or refers to particular
types of information to be withheld,
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Severability

26 Notwithstanding any other provision of this Act, where a request is made to a
government institution for access to a record that the head of a the institution may refuse to
disclose under this Act by reason of information contamned in the record, the head of the
institution shall disclose any part of the record that does not contain any such information
and can reasonably be severed from any part contaiming such information.

General

27. The head of a government institution may refuse to disclose a record or a part of a
record under the control of the institution if the head of the institution believes on reason-
able grounds that the materal in the record or part thereof will be published by the Govern-
ment of Canada within ninety days from the time the request 1s made.

28. The head of a government nstitution may, during the first year after the coming
into force ofithis Act, refuse to disclose a record under the control of the institution that was
in existence more than five years before the coming into force of this Act where, in the
opimon of the head of the institution, to comply with a request for the record would un-
reasonably interfere with the operations of the government nstitution.

COMPLAINTS

29. (1) Subject to this Act, the information Commissioner shall receive and investi-
gate complaints

(a) from persons who have been refused access to a record or part of a record requested
under this Act;

() from persons who have been required to pay an amount under subsection 11(2) or
(3) that they consider unreasonable;

(c) from persons who have requested access to records in respect of which time limits
have been extended pursuant to subsection 9(1) where they consider the extension
unreasonable; or

(d) in respect of any other matter relating to requesting or obtaining access to records
under this Act.

(2) Nothing 1n this Act precludes the Information Commissioner from receiving and
investigating complaints of a nature described in subsection (1) that are submutted by a
person authonzed by the complainant to act on behalf of the complainant, and a reference
to a complainant in any other section includes a reference to a person so authorized.

(3) Where the Information Commissioner is satisfied that there are reasonable grounds
to investigate a matter relating to requesting or obtaining access to records under this Act,
the Commussioner may initiate a complaint in respect thereof

30 A complaint under this Act shall be made to the Information Commissioner in
writing unless the Commissioner authorizes otherwise and shall be made within one year
from the time when the request for the record in respect of which the complaint is made
was received.

31. (1) The Information Commissioner may refuse to investigate or may cease to investi-
gate any complaint if, in the opinion of the Commissioner,

() the complaint is trivial, frivolons or vexatious; or
(b) having regard to all the circumstances, investigation or further investigation is not
necessary or reasonably practicable.

(2) Where the Information Commissioner refuses to investigate or ceases to inyestigate
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a complamnt, the Commussioner shall inform the complamnant of that fact with reasons
therefor

.

INVESTIGATIONS

32 Before commencing an investigation of a complaint under this Act, the Information
Commusstoner shall notify the head of the government 1nstitution concerned of the intention
to carry out the investigation and shall inform the head of the institution of the substance
of the complaint

33 Subject to this Act, the Information Commuissioner may determine the procedure
to be followed 1n the performance of any duty or function of the Commissioner under
this Act

34, (1) Every investigation by the Information Commussioner under this Act shall be
conducted n private.

(2) In the course of an Investigation by the Information Commuissioner under this Act,
the person who made the complaint under investigation and the head of the government
mstitution concerned shall be given an opportunity to make representations to the Commis-
sioner, but no one1s entitled as of right to be present during, to have access to or to comment
on representations made to the Commissioner by any other person

35 (1) The Information Commussioner has, 1n relation to the carrying out of the investi-
gation of any complaint under this Act, power

(a) to summon and enforce the appearance of persons before the Information Commis-
stoner and compel them to give oral or written evidence on oath and to produce
such documents and things as the Comnussioner deems requisiie to the full investi-
gation and consideration of the complamt, in the same manner and to the same
extent as a superior court of record ;

(6) to admunister oaths;

(c) to receive and accept such evidence and other information, whether on ocath or by
affidavit or otherwise, as the Information Commissioner sees fit, whether or not
such evidence or information 1s or would be admussible i a court of law,

(d) to enter any premises occupied by any government mnstitution on complying with
any security requirements of the institution relating to the premuises,

(e) to converse m private with any person 1n any premises entered pursuant to para-
graph (d) and otherwise carry out therem such mquiries within the authority of the
Information Commussioner under this Act as the Commussioner sees fit, and

(f) to examine or obtain copies of or extracts from books or other records found
any premises entered pursuant to paragraph (d) containing any matter relevant to
the investigation

(2) The Information Commussioner may, during the investigation of any complaint
under this Act, examine any record or other document or thing under the control of a
government 1nstitution, and no information may be withheld from the Commussioner by
any person on grounds of public interest or on any other grounds.

(3) Except 1n a prosecution of a person for an offence under section 122 of the Ciiminal
Code (false statements 1 extra-judicial proceedings) in respect of a statement made under
this Act, m a prosccution for an offence under this Act or 1n a review before the Federal
Couit—Trial Division under this Act or an appeal therefrom, evidence given by a person
1n proceedings under this Act and evidence of the existence of the proceedings 1s inadmissibie
against that person m a court or in any other proceedings

(4) Any person summoned to appear before the Information Commusstoner pursuant
to this section 1s entitled 1n the discretion of the Commussioner to receive the like fees and
allowances for so doing as if summoned to attend before the Federal Court of Canada.
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(5) Any document or thing produced pursuant to this section by any person or govern-
ment mstitution shall be returned by the Information Comnmussioner within ten days after a
request is made to the Commissioner by that person or government institution, but nothing
1 this subsection precludes the Commissioner from again requiring 1ts production n
accordance with this section.

36 (1) If, on investigating a complaint in respect of a record under this Act, the Infor-
mation Commissioner finds that the complamt is well-founded, the Commussioner shali
provide to the head of the government institution that has control of the record a report

containing

(@) the findings of the investigation and any rccommendations that the Commissioner
considers appropriate; and

(b) where appropriate, a request that, within a time specified therein, notice be given to
the Commissioner of any action taken or proposed to be taken to implement the
recommendations contained in the report or reasons why no such action has been
or is proposed to be taken,

(2) The Information Commissioner shall, after investigating a complaint under this
Act, report to the complainant the results of the investigation, but where, pursuant to
paragraph (1)(b), a notice has been requested of action taken or proposed to be taken in
relation to the recommendation of the Commussioner arnising out of the complaint, no
report shall be made under this subsection until the expiration of the time within which
the notice 1s to be given to the Commissioner.

(3) Where, pursuant to paragraph (1) (b), a notice has been requested of action taken or
proposed to be taken in relation to recommendations of the Information Commissioner
arising out of a complaint and no such notice is recetved by the Commissioner within the
time specified therefor or the action described in the notice is, in the opinion of the Commis-
sioner, madequate or inappropriate or will not be taken in a reasonable time, the Commis-
sioner shall so advise the complamnant in his report under subsection (2) and may include
in the report such comments on the matter as he thinks fit.

(4) Where, following the investigation of a complaint relating to a refusal to give access
to a record requested under this Act, access 1s not given to the complainant, the Investigation
Commussioner shall inform the complainant that the complainant has the right to apply to
the Federal Court—Trial Division for a review of the matter investigated

REPORTS TO PARLIAMENT

37. The Information Commissioner shall, within three months after the 31st day of
December 1n each year, make a report to Parllament on the activities of the office during
that year

38. (1) The Information Commissioner may, at any time, make a special report to
Parliament referring to and commenting on any matter within the scope of the powers,
duties and functions of the Commissioner where, in the opinion of the Information Commis-
sioner, the matter is of such urgency or importance that a report therecon should not be
deferred until the time provided for transmission of the next annual report of the Commis-
sioner under sect:on 37.

(2) Any report made pursuant to subsecuon (1) that relates to an investigation under
this Act shall be made only after the procedures set out in section 36 have been followed in
respect of the investigation.

39 Every report to Parllament made by the Information Commissioner under section
37 or 38 shall be made by being transmitted to the Speaker of the Senate and to the Speaker
of the House of Commons for tabling in those Houses,
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REVIEW BY THE FEDERAL COURT

40. Any person who has been refused access to a record or part of a record requested
under this Act may, 1f a complant has been made to the Information Commissioner 1n
respect of the refusal, apply to the Federal Court—Trial Division for a review of the matter
within forty-five days after the time the results of aninvestigation of the complamnt by the
Information Commissioner are reported to the complammant under subsection 36(2) or
within such further time as the Court may, erther before or after the expiry of those forty-
five days, fix or allow.

41 The Information Commissioner may

(a) apply to the Court, within the time Jimits prescribed in section 40, for a review of any
refusal to disclose a record or part of a record requested under this Act 1n respect
of which an investigation has been carried out by the Information Commussioner,
if the Commuissioner has the consent of the person who requested access to the
record;

(b) appear before the Court on behalf of any person who has applied for a review under
section’40;

{¢) tervene n any review applied for under section 40, or

(d) with leave of the Court, appear as a party to any review applied for under section 40.

42, (1) An apphcation made under section 40 or 41 shall be heard and determined 1n a
summary way.

(2) Subject to this Act, the Federal Court Act and the Federal Court Rules applicable to
motions before the Court apply in respect of applications made under section 40 or 41
except as varied by special rules made n respect of such applications pursuant to section 46
of the Federal Court Act.

43, (1) In any proceedings before the Court arising from an application under section
40 or 41, the Court shall take every reasonable precaution, including, when appropriate,
recelving representations ex pai te and conducting hearings i camera, to avoid the disclosure
by the Court or any other person of

(a) any information contained 1n a record the disclosure of which may be refused under
this Act by reason of the class of records into whach 1t falls, or

(b) any information on the basis of which the disclosure of a record or part of a record
may be refused under this Act,

(2) The Court may disclose to the appropriate authonity information refating to an
offence against any law of Canada or a province on the part of any officer or employee of a
government institution, 1f 1n the opinion of the Court there 1s substantial evidence thereof

44 Inany proceedings before the Court ansing from an apphication under section 40 or
41, the burden of establishing that access to a record or part of a record requested under
this Act may be refused shall be on the government institution concerned.

45. Where the Court determines that the head of a government institution 3s not entitled
to refuse to disclose a record or part of a record requested under this Act, the Court shall
order the head of the mstitution to disclose the record or part thereof, subject to such
conditions as the Court deems appropriate, to the person who requested access to the record,
or shall make such other order as the Court deems appropriate

46 Any application under section 40 or 41 relating to a record or part of a record that
the head of a government 1nstitution has refused to disclose in accordance with paragraph
13(a) or section 15 shall, on the request of the head of the institution, be heard and deter-
mined by three judges of the Court,

47. (1) Subject to subsection (2), the costs of and incidental to all proceedings 12 the
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Court under this Act shall be in the discretion of the Court and shall follow the event unless
the Court orders othcrwise.

(2) Where the Court 1s of the opinion that an application for review under section 40 or
41 has raised an important new principle in relation to this Act, the Court shall order that
costs be awarded to the applicant even 1if the applicant has not been successful in the result.

48. For the purposes of sections 41 to 47, “Court” mcans the Federal Court—Trial
Diwvision.

OFFICE OF THE INFORMATION COMMISSIONER

Infornation Commissioner

49. (1) The Governor in Council shall, by commission under the Great Seal, appoint an
Information Commissioner after approval of the appointment by resolution of the Senate
and Housc of Commons.

(2) Subject to this section, the Information Commussioner holds office during good
behaviour for a term of seven years, but may be removed by the Governor in Council at
any time on address of the Senate and House of Commons

(3) The Information Commussioner, on the expiration of a first or any subsequent term
of office, 1s ehigble to be re-appointed for a further term not exceeding seven years

(4) The information Commissioner ceases to hold office on attaining the age of siaty-five
years.

(5) Notwithstanding subsection (4), where the Governor in Council is of the opinion
that it would be in the publicinterest for the Information Commuissioner to continue to hold
office beyond the age of sixty-five years, the Governor in Council may appoint the Commis-
sioner for one further term, not exceeding five years, commencing at the time the Commis-
sioner attains the age of sixty-five years.

(6) In the event of the absence or mncapacity of the Information Commussioner, or if the
office of Information Commussioner 1s vacant, the Governor 1n Council may appoint
another qualified person to hold office instead of the Commissioner for a term not exceeding
six months, and that person shall, while holding such office, have all of the powers, duties
and functions of the Information Commissioner under this or any other Act of Parhament
and be paid such salary or other remuneration and expenses as may be fixed by the Gosernor
in Council.

50. (1) The Information Commissioner shall rank as and have all the powers of a deputy
head of a department, shall engage exclusively 1in the duties of the office of Information
Commissioner under this or any other Act of Parhament and shall not hold any other office
under Her Majesty for reward or engage 1n any other employment for reward.

(2) The Information Commissioner shall be paid a salary cqual to the salary of the
Chief justice of the Federal Court of Canada, including any additional salary authorized
by section 20 of the Judges Act, and is entitled to be paid reasonable travel and Iiving
expenses incurred in the performance of duties under this or any other Act of Parhament.

(3) The provision of the Public Service Superannuation Act, other than those relating to
tenure of office, apply to the Information Commussioner, except that a person appointed as
Information Commissioner from outside the Public Service, as defined in the Public Service
Superannuation Act, may, by notice in writing given to the President of the Treasury Board
not more than sixty days after the date of appointment, elect to participate in the pension
plan provided i the Diplomatic Service (Special) Superannuation Act, in which case the

provisions of that Act, other than those relating to tenure of office, apply to the Information
Commissioner from the date of appointment and the provisions of the Public Service Super-
annuation Act do not apply.

(4) The Information Commissioner is deemed to be employed in the public service of

Canada for the purposes of the Government Employ ees Compensation Act and any regulations
made under section 7 of the Aeronautics Act.
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Staff

51. (1) Such officers and employees as are necessary to enable the Information Commis-
sioner to perform the duttes and functions of the Commissioner under this or any other Act
of Parliament shali be appointed m accordance with the Public Service Employment Act

(2) The Information Commissioner may engage on a temporary basis the services of
persons having technical or spectalized know'edge of any matter relating to the work of the
Commissioner to advise and assist the Commussioner 1n the performance of the duties and
functions of the Comnussioner under this or any other Act of Parllament and, with the
approval of the Treasury Board, may fix and pay the remuneration and expenses of such
persons.

Delegation

52, (1) Subject to subsection (2}, the Information Commussioner may authonize any
person to exercise or perform, subject to such restrictions or hmitation as the Commussioner
may specify, any of the powers, duties or functions of the Commussioner under this Act
except the power to delegate under this section and the powers, duties or functions set out
in sections 36, 37 and 38.

(2) The Information Commussioner may not delegate the investigation of any complamt
resulting from a refusal by the head of a government mstitution to disclose a record or a
part thereof pursuant to'paragraph 13(@) or section 15 except to one of a maximum of two
officers or employees of the Commissioner specifically designated by the Commussioner
for the purpose of conducting such investigations,

General

53. The principal office of the Information Commissioner shall be 1n the National Capital
Region described in the schedule to the National Capital Act.

54 For the purpose of any investigation by the Information Commissioner under this
or any other Act of Parhament, any information with respect to a person or an assoctation
of persons that 15 obtained under or 1n the course of the administration of any Act of Parha-
ment may, notwithstanding any privilege estabhished under such Act, on the request of the
Commussioner or any person acting on behalf or under the directron of the Commussioner,
be communicated to the Commussioner or such other person, and the Commussioner and any
person acting on behalf or under the direction of the Commussioner 1s entitled to inspect or
have access to any statement or other writing containing any such information

55. The Information Comnussioner and every person acting on behalf or under the
direction of the Commissioner who receives or obtains information relating to any mvesti-
gation under this or any other Act of Parliament shall, with respect to access to and the use
of such information, comply with any security requircments applicable to, and take any oath
of secrecy required to be taken by, persons who normally have access to and use of such
nformation,

56 Subject to this Act, the Information Commussioner and every person acting on
behalf or under the direction of the Commusstoner shall not disclose any information that
comes to their knowledge m the performance of their duties and functions under this Act

57 (1) The Information Commussioner may disclose or may authorize any person acting
on behalf or under the direction of the Commusstoner to disclose mformation that, mn the
opmion of the Commussioner, 1s necessary to

(a) carry out an investigation under this Act, or

(b) establish the grounds for findings and recommendations contaned mn any report
under this Act

(2) The Information Commissioner may disclose to the appropriate authority informa-
tion relating to an office against any law of Canada or a province on the part of any officer
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or cmployce of a government institution 1f 1 the opiion of the Commissioner thereis
substantial evidence thercof.

58. In carrying out an mvestigation under this Act and in any report made to Parhiament
under section 37 or 38, the Information Comnussioner shall take every reasonable precaution
to avoid the disclosure of, and shall not flnsclosc,

(a) any information contained m a record the disclosure of which may be refused under
this Act by reason of the class of record into which 1t falls; or

(0) any infomation on the basis of which a record or a part of a record may be 1efused
under this Act.

59. The Information Commissioner or any person acting on behalf or under the direc-
tion of the Commissioner 1s not a competent or compellable witness, in respect of any matter
coming to the knowledge of the Commisstoner or that person as a result of performing any
dutics to founctions under this Act during an investigation, in any procecding other than a
prosecution for an offence under this Act, an offence under section 122 of the Criminal Code
(falsc statements in extra-judicial proceedings) n respect of a statement made under this
Act or 1n a review before the Federal Court—Trial Division under this Act or an appeal
thercform

60 (1) No criminal or civil proceedings lic against the Information Commissioner, or
agamnst any person acting on behalf or under the direction of the Comnussioner, for any-
thing done, reported or said in good faith 1n the course of the exercise or performance or
putported eaercise or performance of any power, duty or function of the Commissioner
under this Act.

(2) For the purposes of any law relating to libel or slander,

(¢) anything said, any information supplied or any document or thing produced m
good faith 1 the course of an investigation by or on behalf of the Information
Commussioner under this Act 1s privileged, and

(b) any report made 1n good faith by the Information Commissioner under this Act
and any fair and accurate account of the repoit made 1n good faith 1n a newspaper
or any other periodical publication or 1 a broadcast 1s privileged

OFFENCES

61. (1) No person shall obstruct the Information Commissioner or any person acting
on behalf or under the direction of the Commuissioner 1n the performance of the Commis-
sionet’s duties and functions under this Act.

(2) Every person who contravenes this section 1s guilty of an offence and hable on sum-
mary conviction to a fine not exceeding one thousand dolla1s

-~

GENERAL

62 This Act does not apply to

(@) published material or material available for purchase by the public;
(b). Library or museum material made or acquired and presented solely for reference or
exhibition purposes, or

(¢) material placed 1n the Public Archives by or on behalf of persons or organizations
other than government institutions
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63. The designated Minister shall

(a) cause to be kept under 1eview the manner 1n which records under the control of
government 1nsfitutions are maintained and managed to ensure comphance with the
provisions of this Act and the regulations relating to access to records;

(b) prescribe such forms as may be required for the operation of this Act and the
regulations: and ’

(¢) cause to be prepared and distributed to government institutions guidelines concerning
the operation of this Act and the regulations

64 The head of a government nstitution may by order designate one or more officers
or employees of that institution to exercise or perform any of the powers, duties or functions
of the head of the mstitution under this Act specified 1n the order.

65. Notwithstanding any other Act of Parliament, no civil or criminal proceedings lie
against the head of any government institution, or against any person acting on behalf or
under the direction of the head of a government 1nstitution, and no proceedings he against
the Crown, for the disclosure in good faith of any record or any part thereof pursvant to
this Act or for any consequences that flow from such disclosure.

66. (1) The administration of this Act shall be reviewed on a permanent basis by such
commutiee of the House of Commons, of the Senate or of both Houses of Parhament as
may be designated or established by Parhament for that purpose.

(2) The commuttee designated or established by Parliament for the purposes of subsection
(1) shall, within three years after the coming into force of this Act, undertake a comprehen-
sive 1eview of the provisions and operation of this Act, and shall forthwith submit a report
to Parliament thereon including a statement of any changes the Commuttee would recom-
mend.

67 This Act 1s binding on Her Majesty 1n right of Canada

68 (1) The Governor in Council may make regulations

(a) prescribing a fee for the purpose of paragraph 11(1)(a) and the manner of calculat-
g an amount payable for the purpose of subsection 11(2); and
(b) specifying investigative bodies for the purpose of paragraph 16(a)

(2) The Governor 1n Council may, by order, amend the schedule by adding thereto
any department, mmistry of state, board, commussion, body or office of the Government of
Canada.

CANADA EVIDENCE ACT

69 The Canada Evidence Act 1s amended by adding thereto, immediately after section
36 thereof, the following heading and section:

Disclosure of Government Informaton

36 1 (1) A Minister of the Crown or other person interested may object to the disclosure
of information before a court, person or body with jurisdiction to compel the production of
mformation by certifying orally or in writing to the court, person or body that the informa-
tion should not be disclosed on the grounds of a specified public interest.

(2) Anobjection to disclosure referred to in subsection (1) may be reviewed by a superior
court, n which case the court may examine or hear the information in respect of which the
objection was made and order 1ts disclosure, subject to such restrictions or conditions as 1t
decms appropriate, 1f 1t concludes that, in the circumstances of the case, the public interest
n disclosure outweighs in importance the specified public interest

N
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(3) An obiection to disclosure referred to in subsection (1) made to a court, person or
body other than a superior court shall be determined in accordance with subsection (2) but
may only be reviewed, on apphcation, by

(a) the Federal Court— Trial Division, 1n the case ol a person or body vested with power
to compel production by or pursuant to an Act of Parhament if the person or body
1s not a court established under a law of a province; or

(6) the trial division or trial court of the superior court of the province within which the
court, person or body exercises 1ts jurisdiction, in any other case

(4) An appeal lies from a determination under subsection

(a) to the Federal Court of Appeal from a determination of the Federal Court—Trial
Division, or

(b) to the court of appeal of a province from a determination of a trial division or trial
court of a superior court of a province

(5) An appeal lies to the Supreme Court of Canada with leave of that Court from a
determination of the Federal Court of Appeal or a court of appeal of a province under this
section where the Supreme Court 1s of the opinion that the question involved 1n the case
sought to be appealed 1s, by reason of its public importance on the importance of any 1ssuc
of law or any issue of mined law and fact involved 1n the question, one that ought to be
decided by the Supreme Court or 1s, for any other reason, of such a nature or sigmificance as
to warrant decision by 1t,

FEDERAL COURT ACT
70. Section 41 of the Federal Court Act 1s repealed.
STATUTORY INSTRUMENTS ACT

71 (1) Subparagraph 27(c)(in) of the Starutory Instruments Act 1s repealed and the
following substituted therefor:

“(ur) any regulation or class of regulation where the Governor 1n Council 15 satisfied that
the regulation or class of regulation 1s such that publication could rcasonably be
expected to
(A) affect adversely federal provincial negotiations, or
(B) be mjurtous to the conduct by Canada of international relations, the defence

of Canada or any stateallied or associated with Canada or the efforts of Canada
towards detecting, preventing or suppressing subversive or hostile activities,
as defined 1n subsection 15(2) of the Fieedom of Information Act;”

(2) Subparagraph 27(d) (i) of the said Act is repealed and the following substituted
therefor.

“(u) any statutory instrument or class of statutory instrument other than a regulation,
where the Governor in Council 1s satisfied that the mspection thereof and the obtain-
ng of copies thereof could reasonably be expected to
(A) affect adversely federal-provincial negotiations, or

(B) be injurious to the conduct by Canada of international relations, the defence
of Canada or any state allied
or associated with Canada or the efforts of Canada towards detecting, preven-
ting or suppressing subversive or hostile activities, as defined in sub-section
15(2) of the Freedom of Imformarion Act, or”
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CONSEQUENTIAL AMENDMENTS

Canadian Human Rights Act

72. Section 44 of Canadian Human Rights Act 1s repealed and the following substituted
therefor,

44 (1) Where any investigator of Tribunal requires the disclosure of any information
and a Minster of the Crown or any other person interested objects to its disclosure, the
Commnusston may apply to the Federal Court of Canada for a determination of the matter

(2) Where the Commussion applies to the Federal Court of Canada pursuant to subsec-
tion (1) and the Mister of the Crown or other person interested objects to the disclosure
in accordance with section 36 1 of the Canada Evidence Act, the matter shall be determined
n accordance with the terms of that section

(3) Where the Commussion applies to the Federal Court of Canada pursuant to sub-
section (1) but the Mmuster of the Crown or other person interested does not within ninety
days thereafter obiect to the disclosure 1n accordance with section 36 1 of the Canada
Evidence Act, the Court may take such action as it deems appropriate

COMMENCEMENT

73. This Act or any section or sections of this Act shall come 1nto force on a day or
35 days to be fixed by proclamation

EXPLANATORY NOTES

Clause 70 Section 41 of the Federal Court Act reads as follows

<41, (1) Subject to the provisions of any other Act and to subsection (2), when a Minister
of the Crown certifies to any court by affidavit that a document belongs to a class or contains
mformation which on grounds of a public interest specified 1n the affidavit should be with-
held from production and discovery, the court may examine the document and order 1ts
production and discovery to the parties, subject to such restrictions or conditions as 1t
deems appropriate, 1f 1t conclides 1n the circumstances of the case that the public interest in
the proper admimstration of justice outweighs 1n importance the public mterest specified m
the affidavit

(2) When a Minister of the Crown certifies to any court by affidavit that the production
or discovery of a document or 1ts contents would be 1njurious to mnternational relations,
national defence or security, or to federal-provincial relations, or that it would disclose a
confidence of the Queen’s Privy Council for Canada, discovery and production shall be
refused without any examination of the document by the court »

Clause 71. The relevant portions of section 27 of the Statutory Insti uments Act at present
read as follows

*27 The Governor in Council may make regulations

(c) subject to any other Act of the Parhament of Canada, exempting from the applt-
cation of subsection (1) of section 11
(1) any regulation or class of regulation where the Governor in Counel 15 satisfied
that the regulation or class of regulation 1s such that in the interest of intel national
relations, national defence or security or federal-provincial relations it should not
be pubhshed
(d) precluding the mspection of and the obtamning of copies of
(1) any statutory nstrument or class of statutory instrument other than a regula-
tion, where the Governor in Council 1s satisfied that i the inter est of inter national
relations, national defence o1 security or federal-provincial 1elations the inspection
thereof and the obtaining of copies thereol should be precluded, or”’
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Clause 72: Scction 44 of the Canadian Human Rights Act at present reads as follows:

44 (1) Where any investigator or Tribunal requires production or discovery of a
document and a Minister of the Crown objects toits production or divcovery. The Commission
may apply to the Federal Court of Canada for a determination of the matter,

(2) Where the Commussion applies to the Federal Court of Canada pursuant o sub-
sectron (1) and the Minister of Crown files an affidavit of the kind descnbed i sub-
section 41(1) or (2) of the Federal Court Act, the matter shall be deternuned in accordance
with the terms of that section subject to such modification as the circumstances require,

(3) wheie the Commission applics to the Federal Court of Canada pursuant to subsection
(1) but the Mister of the Crown does not within ninety days thereafter file an affidavit

of the kind referred to i subsection (2), the Court may take such action as it deems appro-
priate.

SCHEDULE
(Scction 3)
GOVERNMENT INSTITUTIONS

Departments and Munistries of State
Department of Agriculture
Department of Communications )
Department of Consumer and Corporate Affairs
Ministry of State for Economic Development
Department of Employment and Immigration
Department of Encrgy, Mines and Resources
Department of the Environment .
Department of External Affairs
Department of Finance
Department of Fisheries and Qceans
Department of Indian Affairs and Northern Development
Department of Industry, Trade and Commerce
Department of Insurance
Department of Justice
Department of Labour
Department of National Defence
Department of Natronal Health and Welfare
Department of National Revenue
Post Office Department
Department of Pubhic Works
Department of Regional Economic Expansion
Mumistry of State for Science and Technology
Department of the Secretary of State
Department of the Solicitor General
Department of Supply and Services
Department of Transport
Department of Veterans Affairs

Other Government Instititions
Advisory Council on the Status of Women
Agricultural Products Board
Agricultural Stabilization Board
Anti-Dumping Tribunal
Atlantic Pifotage Authonty
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Atomic Energy Control Board

Bank of Canada

Bilingual Districts Advisory Board

Blue Water Bridge Authority

Board of Trustees of the Queen Elizabeth 11 Canadian Fund to Aid in Research on the
Daseases of Children

Bureau of Pension Advocates

Canada Council

Canada Deposit Insurance Corporation

Canada Empolyment and Tmmugration Commission

Canada Labour Relations Board

Canada Mortgage and Housmg Corporation

Canadian Commercial Corporation

Canadian Dairy Commission

Canadian Fiim Development Corporation

Canadian Forces

Canadian Government Specifications Board

Canadian Gram Commission

Canadian Human Raghts Commussion

Canadian Intergovernmental Conference Secretariat

Canadian International Development Agency

Canadran Livestock Feed Board

Canadian Patents and Development Limited

Canadian Penitentiary Service

Canadian Pension Commission

Canadian Radio-television and Telecommunications Commuission

Canadian Saltfish Corporation

Canadian Transport Commission

The Canadian Wheat Board

Copyright Appeal Board .

Crown Assets Disposal Corporation

Defence Construction (1951) Limmited

The Director of Soldier Settlement

The Director, The Veterans® Land Act

Economic Council of Canada

Energy Supplies Allocation Board

Export Development Corporation

Farm Credit Corporation

Federal Business Development Bank

Federal Insolvency Trustee Agency

Federal Mortgage Exchange Corporation

Federal Provincial Relations Office

Fisheries Prices Support Board

The Fisheries Research Board of Canada !

Foreign Investment Review Agency

Freshwater Fish Marketing Corporation

Great Lakes Pilotage Authority, Ltd,

Historic Sites and Monuments Board of Canada |

TImmgration Appeal Board

International Development Research Centre

Laurentian Pilotage Authority

Law Reform Commuission of Canada

Medical Research Couneil

~
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Merchant Scamen Compensation Board
Metric Commission

National Arts Centre Corporation

National Battleficlds Commussion

National Capital Commission

National Design Council

National Encrgy Board

National Farm Products Marketing Counctd
National Filmy Board

National Harbours Board

National Library

National Muscums of Canada

National Parolc Board

National Research Council of Canada
Natural Sciences and Engincering Research Council
Northern Canada Power Commisston
Northwest Territorics Water Board

Office of the Comptroller General

Office of the Co-ordinator, Status ol Women
Office of the Correctional Investigator

Office of the Custodian of Encmy Property
Pacific Pilotage Authority

Pension Appeals Board

Penston Review Board

Prairiec Farm Assistance Admimstration
Prairie Farm Rehabilitation Administration
Privy Council Office

Public Archuves

Public Service Commission

Public Service Stafl Relations Board i
Public Works Land Company Limited
Regional Development Incentive Board
Restrictive Trade Practices Commission
Royal Canadian Mint

Royal Canadian Mounted Police

The St Lawrence Scaway Authority

Science Council of Canada

The Seaway International Bridge Corporation, Ltd.
Social Sctences and Humanities Research Council
Standards Council of Canada

Statistics Canada

Statute Revision Commussion
Supernintendant of Bankruptcy

Tarniff Board

Tax Review Board

Textile and Clothing Board

Treasury Board Secretariat

Uranium Canada, Limuiled

War Veterans Allowance Board

Yukon Territory Water Board
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Access to Official Information

[Intioducing the Freedom of Infoimation Bill in the Senate, in June
1978, Senator the Hon. P D. Duiack, Attoiney-General, made the
following statement].

Hon senators will be aware from public statements, such as the governor-general’s
speech at the opening of this parliament. of the Government’s concern to ensure that the
Australian communtity has access to official information where this can be done without
endangening another overniding public interest The infeiests of all sections of the commu-
nity need to be taken into account by the government when 1t moves to widen the oppor-
tunities for gaming access to official information We have, however, been particularly
mindful that any such mmtiatives must take account of those individuals and groups tradi-
tionally seen as having specific claims to access to such information Broadly these are
senators and members, the other levels of government i Australia, individuals, groups and
organisations who seek information to allow them properly to pursue their legitimate
mterests—for example, those seeking to press claims to benefits, rights, or other entitle-
ments—individuals and groups representing a particular section of society seeking legiti-
mately to advocate their particular views with respect to matters of government policy,
the media; and persons undertaking academic research Obviously these categories
overlap

There are, of course, many means properly open already, both within and outside the
Parliament, by which official information can be obtained Some involve compulsory
processes, others are voluntary Hon senators will know that much official information is
made available, for example, 1n answers to parhamentary questions, in ministerial policy
statements, in second reading speeches, and by the tabling of papers and reports In appro-
priate cases Bills and reports are left to lie to promote mformed public comment and
debate

In the parhamentary statement of the Prime Mmister (Mr Malcolm Fraser) of 9
December 1976 and the recent parliamentary statement on the setting up of legislation
commuttees in the other place, references were made to a number of recent and proposed
mitratives having a bearing on access to information such as draft gmidelines on the handhng
of mformation requests by senators and members to departments and authorities, draft
guidelines on appearances by public servants before party commuttees, and a study of the
possible scope for improvement in the arrangements for provision of explanatory memo-
randa on Bills The statement of 9 December 1976 also contamned guidelines on pre-clection
consultations by the opposition with officials

Existing extra-parliamentary avenues available to a member of the Australian community
to obtain information are wide-ranging and include government material published and
distributed through the Australian Government Publishing Service, such as the Common-
wealth Record, as well as many types of material produced internally by departments and
nstrumentahities, and often distributed through the various hatson-advisory services of
those departments and mstrumentalities

In line with 1ts recognition and overall concern that a member of the community may
better protect tus individual rnights, the government has already been active m ensuring that,
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when legislation was passed to establish an external review system, the citizen’s opportuni
ties for access to information were buttressed. Subject to the need, in the public interest,
for confidentiality 1n certain circumstances, these recent measures such as the setting-up of
the admnistrative appeals tribunal, the appomntment of a Commonwealth ombudsman
and, once commenced, the Admimstrative Decisions (Judicial Review) Act provide ways
1 which a member of the public can gain access to relevant official information not previous-
ly available. Taken together, these legislative imtiatives provide unparalleled opportunitics
for the redress of percetved grievances arising from administrative actions. The Common-
wealth’s external review system 1s recognised as being one of the most advanced 1n the
world

1 now wish to mform Hon. senators of a number of recent decisions and further
mitiatives being taken by the government to provide additional arrangements for access to
official information.

POLICY INFORMATION AND POLICY DISCUSSION PAPERS

The report of the Joint Commuttee on the Parliamentary Committee System recom-
mended ‘that governments adopt the practice of presenting to the House of Representatives
Green Papers and White Papers relating to proposed legislation’, and the Royal Commussion
on Australian Government Administration recommended ‘that wider use be made of Green
Papers to open up public debate before programs are finalised.’

The Government has decided to formalise the practice of 1ssuing policy information—
White—and Policy discussion—Green Papers 1n appropriate cases and to use this termi-
nology—policy mformation and policy discussion—in a uniform way so that i future
a policy information paper will be an information document setting out the policy. philoso-
phy and reasoning of government decisions affecting the community and which presents
policy to which the government is firmly committed; and/or offers explanation to the
general community of government decisions or intentions; and/or indicates the broad lines
of proposed legislation and possibly of future executive action; and/or provides the factual
basis for informed parliamentary and public debate.

A policy discussion paper will be a discussion document setting out alternative courses
of action and which indicates the policy options available 1n respect of a particular matter
with a view to seeking the opmions of informed and interested parties; and/or presents
tentative proposals or options for discussion but specifically and on its face does not
commit the Government to adopt any of the options expressed 1n the paper; and/or gives
the parliament an opportunity to address 1tself to policy matters before decisions are taken;
and/or encourages public discusston while policy is still in the formative stage. Such papers
will not be officially designated as policy information or policy discussion papers unless

they are to be presented to the parhament

New 1nstructions are being 1ssued to ensure that, in the preparation of policy proposals
for consideration by the government, Mmsters and officials give specific consideration to
what factual material and analysis embodied in documents which, because of an overriding
pubhic interest, the government would wish to retamn as confidential, might be released
publicly and whether or not such material might be presented suitably as a policy informa-
tion or policy discussion paper. It needs to be recognised, of course, that issue of a policy
discussion paper does not mean that particular action, such as issue of a pohcy information
paper, will necessarily follow.

Considerable effort and resources are involved in govérnment mmformation activities.
In harmony with 1ts twin desires for improved public access to information and greater
efficiency and effectiveness 1n administration, the government has been giving some thought
to current arrangements.

In this regard, Hon senators will be aware that the Royal Commission on Australian
Government Administration made several recommendations relating to public access to
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government iformation. In particular, it recommended that there be a review of depart-
mental information programs, The government accepted this recommendation and each
mumster was asked to review the ways in which his or her department disseminates informa-
tion to the public on government programs and activities,

Following a preliminary examination of these matters, the government has decided to
establish a small inter-departmental task force to make recommendations to mimsters on
the effectiveness of particular departmental information activities, including: information
for disadvantaged groups; an examination of the most effective uvses of printed material
and the non-print media; methods of distribution; the role, operation and staffing of depart-
mental information units; evaluation procedures in departments; means of recording
information expenditure; and scope for cost recovery.

The government has also decided to establisn a small information unit to encourage
more effective communication to the public oi government decisions and actions. This unit
will have a similar role to that detined for the government public relations office established
n 1951 by the Menzies Government and which operated until 1972, These efforts will, the
government expects contribute to a continued improvement 1n access by the public to
information on government activities,

The Review of Post-Arrival Programmes and Services to Migrants has shown that ethnic
groups have particular problems in obtaining access to information As the Prime Mimster
announced on 30 May, the government will implement the Review’s recommendations
including those relating to new and additional special information services for migrants
In this respect the government will move to strengthen coordination of information services
and advice to ethnic groups There will be an extensive survey of migrants’ need for informa-
tion and its dissemmation Further, in accordance with the recommendations of the Review,
steps will be taken to improve the ways in which migrants get information 10 areas of special
need, including information relevant to employment, health, consumer protection, bail
procedures, the Commonwealth ombudsman and legal aid

DEPARTMENTAL AND INSTRUMENTALITY ANNUAL REPORTS

Hon senators will be aware that, unlike many Commonwealth instrumentalities, depart-
ments of state are not statutorily required to make annual reports for tabling in the parha-
ment Nevertheless, some departments have done so. The Royal Commission on Australian
Government Admimistration made several recommendations on this subject. The govern-
ment has considered those recommendations and, 1n the interests of wider dissemination of
mformation on the activities of government, has agreed that all departments produce
annual reports,

The detailed content of each annual report will be the responsibihity of the permanent
head concerned. An interdepartmental working party 1s being established to prepare broad
guidelines on the desirable content of such reports, and to undertake a review of the range of
financial information suggested by the Royal Commussion. The working party wiil take
into account the findings of the report of the joint committee on publications—August 1977
—following 1ts inquiry mto the purpose, scope and distribution of the parliamentary papers
series, and the implications of proposed freedom of information legislation

1 should mention that the government has been concerned that there have, over many
years, been delays 1n the tabling of some reports required by statute It 1s obviously most
desirable that these reports be available as quickly as possible after the end of the year to
which they refer, not the least because of their assistance in providing information to Hon,
senators The Prime Mimster has therefore recently written to all minsters specifically
drawing this problem to their attention, with a view to ensuring that reports arc presented
to the parliament in proper time.

A ielated aspect of the government’s admunistrative programme to facilitate the
provision of nformation to 1fs clients, the publc, was ijts decision to estabhish the

’
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Interdepartmental Committee on Improvement in the Quality of Services provided to the
General Public by counter staff 1n Commonwealth departments. That Commuttee, which
considered the views of the Royal Commission on Australian Government Administration,
investigated ways and means of improving the government’s counter services and put re-
commendations to the government.

The government has reaffirmed its desire to upgrade the standard of counter staff facilities
and improve counter staff services Whilst the government has endorsed a number of the
commuttee’s recommendations and directed that departments and agencies implement them,
it has also requested that additional studies be undertaken on some recommendations prior
to further consideration by the government. The government will be making materal,
including the committee’s report available publicly once 1t has concluded 1ts examination
of the report’s recommendations. One particular initiative, however, should be mentioned
in this statement. The government has commissioned preparation of a simple directory of
the more common services provided by Commonwealth bodies, for use at counters.

In addition to general access to material through normal governmental and departmental
operations, information relevant to development of Commonwealth policies and prog-
rammes 15 also made available to other levels of government in Australia, and to a consider-
able range of representatives from the community, through advisory-consultative bodies
which the Commonwealth has established or in which the Commonwealth participates

The establishment by this government of the Advisory Council for Inter-Government
Relations, and agreement at the October 1977 Premiers Conference on new, broader consul-
tative processes between the Commonwealth and the states on treaty matters and the use of
the external affairs power, have proved noteworthy additions to the inter-governmental
consultative processes Such recently established bodies as the National Consultative Council
on Social Welfare, the National Women’s Advisory Council, the Australian Ethnic Affairs
Council, the National Aborigmal Conference and the National Labour Consultative Council
are examples of the Government’s desire to bring a wide range of interest groups in the
community into the policy advising processes of government,

I now turn to significant legislative initiatives about to be taken by the government.

FREEDOM OF INFORMATION BILL

I shall be introducing later today the Freedom of Information Bill 1978 which is a
unique legislative measure in a government system with a traditional Westminster type of
responsible executive The provisions of the Bill are based largely on the recommendations
of the Interdepartmental Commuttee Report on Policy Proposals for Freedom of Information
Legislation which was tabled in the parhament on 9 December 1976.

Broadly stated. the Bill will give members of the public enforceable rights to access,
subject to specified exceptions, to future documents 1n the possession of departments—other
than the parliamentary departments—and of statutory authorities and other Commonwealth
agencies, and to official documents 1n the possession of ministers The person seeking the
document will not be required to ‘prove an interest’ in that document and the procedures to
gain properly authorized access will be kept as simple as possible Access may be refused to
documents where disclosure would be contrary to the public interest on one or more of the
grounds set out 1n the Bill Except in specified circumstances the decision whether a document
quahfies for exemption will be reviewable by the Admimstrative Appeals Tribunal,

The Bill would not prevent mimsters and officials from providing access to documents,
even though they qualify the exemption, where such access can properly be granted It also
requires 1n specified circumstances that access be granted to documents with exempt material
exercised Inaddition the Bill will require the publication or making available of information
concerning the functions of departments, authorities and agencies, and of various materials
such as procedural manuals, often referred to as ‘hidden law’ which may affect persons in
their dealings with a government agency.
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ARCHIVES BILL

I shall also be introducing later today the Archives Bill 1978, which replaces current
admnistrative processes. It will statutorily establish the Australian archives and provide for*
the preservation of government records of continming value and of related materal of
national significance, and access by scholars and the public to the archival resources of the
Commonwealth 1 accordance with the government’s access policy. Detailed descriptions of
records and other archival materials—including those 1 the custody of other institutions—
will be recorded 1n the Australian national register of records.

The legislation will provide that the generality of government records more than 30 years
old are to be made available for public access. Records to which the public s entitled to have
access under the legislation will be recorded 1n an Australian national guide to archival
matenial which will also imclude details of records hitherto made available under existing
admunistrative arrangements and other archival materials of general public interest The
guide will be available for public inspection and, as an interim measure, while the guide 1s
being compiled, the reference services of the Archives will be available to assist in 1dentifying
material to which the public is entitled to have access.

In accordance with general arrangements to be approved by the Pome Mimster, the
minister responsible for the archives will be empowered, 1n consultation with the responsible
government agency, to make whole classes of records which are less than 30 years old,
available for pubhc access, and to allow access, by persons for specified purposes, to records
not otherwise available.

Mr President, excessive secrecy would be unwholesome and mmimical to the democratic
process. Unfettered access to all official documents would make government impossible.
The aim of the government imtiatives I have announced 1s to balance the acknowledged
mterest of the public 1 obtaining increased access to offictal information agamst other
public interests which require that certamn mformation should remain confidential Such a
task 1s never completed and among other things costs need to be momitored. But the evolu-
tionary process towards a more open governmental system is continuing as evidenced by the
advances now announced

O
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The Freedom of Information Bill

[Australia introduced the Freedom of Information Bill in the Senate
in June 1978. The Bill is pending consideiation by the Senate. Follow-
ing 15 the text of the Bill.]

A Bill for an Act

To give to members of the public rights of access to official documents of the Govern-
ment of the Commonwealth and of 1ts agencies. -

Be it enacted by the Queen, and the Senate and House of Representatives of the Common-
wealth of Australa, as follows:

PART I—PRELIMINARY

Short Title
1, This Act may be cited as the Freedom of Information Act 1978.

Commencement
2 The several parts of this Act shall come into operation on such respective dates as
are fixed by Proclamation.

Intei pretation

3 (1) In this Act, unless the contrary intention appears :

‘agency’ means a Department or a prescribed authornity,

‘applicant’ means a person who has made a request,

‘Department’ means a Department of the Australian Public Service other than the
Department of the Senate, the Department of the House of Representatives, the Department
of the Parliamentary Libiary, the Department of the Parliamentary Reporting Staff and the
Jomt House Department;

‘document’ includes any written or printed matter, any map, plan or photograph, and
any article or thing that has been so treated 1n relation to any sounds or visual images that
those sounds or visual images are capable, with or without the aid of some other device,
of bewng reproduced from the article or thing, and mcludes a copy of any such matter,
map, plan, photograph, article or thing, but does not include library material maintained
for reference purposes,

‘document of an agency’ or ‘document of the agency’ means a document in the possession
of an agency, or in the possession of the agency concerned, as the case requires, whether
created 1n the agency or recetved 1n the agency;

‘enactment’ means*

(@) an Act;

(D) an Ordinance of the Australian Capital Territorry, or

(c) an mstrument (including rules, regulations or by-laws) made under an Act or under
such an Ordinance;

‘exempt document’ means*
(@) a document which, by virtue of a provision of Part IV, is an exempt document;
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(b) a document 1n respect of which, by virtue of regulations made 1n accordance with
section 5, an agency s exempt from the operation of this Act; or

(¢) an official document of a Minister that contains some matter that does not relate to
the affairs of an agency or of a Department of State;

‘exempt matter’ means matter the inclusion of which 1n a document causes the document

to be an exempt document,
‘officer’, 1n relation to an agency, includes a member of the agency or a member of the

staff of the agency;

‘official document of a Mmister’ or ‘offictal document of the Mimster’ means a
document in the possession of a Minister, or 1n the possession of the Minister concerned,
as the case requures, that relates to the affairs of an agency or of a Department of State and,
for the purposes of this defimtion, a Minister shall be deemed to be 1n possession of a
document that has passed from his possession if he 1s entitled to access to the document and
the document 1s not a document of an agency;

‘Ombudsman’ means the Commonwealth Ombudsman;

‘Ordinance’, 1n relation to the Australian Capital Territory or the Northern Ternitory,
includes a law of a State that applies, or the provisions of a law of a State that apply, in
the Territory by virtue of an enactment;

‘prescribed authority’ means:

(@) a body corporate, or an unincorporated body, established for a public purpose by,
or 1n accordance with the provisions of, an enactment, other than .

(1) an mncorporated company or association;
(1) a body that, under sub-section (2), 1s not to be taken to be a prescribed authority
for the purposes of this Act;
(1ir) the Australian Capital Terntory Legislative Assembly;
(iv) the Legislative Assembly of the Northern Territory or the Executive Council of the
Northern Territory; or
(v) a Royal Commussion;

(b) any other body, whether incorporated or umincorporated, declared by the regulations
to be a prescribed authority for the purposes of this Act, being .

(i) a body established by the Governor-General or by a Minister; or
(1) an incorporated company or association over which the Commonwealth 15 10 a
position to exercise control, -

(¢) subject to sub-section (3), the person holding, or performng the duties of, an
office established by an enactment; or

(d) the person holding, or performing the duties of, an appomtment declared by the
regulations to be an appomtment the holder of which 1s a prescribed authonty for the
purpose of this Act, being an appointment made by the Governor-General, or by a Mimister,
otherwise than under an enactment,

‘principal officer’ means 3

(@) m relation to a Department—the person holding, or performng the
office of Permanent Head of the Department; and

(b) 1n relation to a prescribed authority :

duties of, the

(1) 1f the regulations declare an office to be the principal office i respect of the authonty
—the person holding, or performing the duttes of, that office; or

(1) 1n any other case—the person who constitutes that authority or, i
constituted by 2 or more persons, the person who 1s entitled to preside at any mecting
of the authority at which he is present;

if the authonty 18
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‘request’ means a request made 1n accordance with sub-section 13 (1);
‘responsible Minister® means:

(@) 1n relation to a Department—the Minister administering the relevant Department
of State;

(b) in relation to a prescribed authority referred to in paragraph (a) of the definition
of ‘prescribed authority’—the Minister administering the enactment by which, or in accord
ance with the provisions of which, the prescribed authority 1s established;

(¢) 1n relation to a prescribed authority referred to in paragraph (c) of that definition
—the Minister administering the enactment by which the office is established; or

(d) 1n rclation to any other prescribed authority—the Minister declared by the regula-
tions to be the responsible Miister 1n respect of that authority,
or another Minister acting for and on behalf of that Minister;

‘Tribunal’ means the Administrative Appeals Tribunal

(2) An unincorporated body, being a board, council, commttee, sub-committee or other
body established by, or in accordance with the provisions of, an enactment for the purpose
of assisting, or performing functions connected with, a prescribed authority shall not be

taken to be a prescribed authority for the purposes of this Act, but shall be deecmed to be
comprised withun that prescribed authority.

(3) A person shall not be taken to be a prescribed authonty :

(a) by virtuc of his holding an office of member of the Australian Capital Terntory
Legislative Assembly, member of the Legislative Assembly of the Northern Territory
or Administrator or Minister of the Northern Territory; or

(b) by virtuc of his holding, or performing the duties of :

(i) a prescribed office;
(if) an office the duties of which he performs as duties of his employment as an officer
of a Department or as an officer of or under a prescribed authority;
(iir) an office of member of a body; or
(1v) an office established by an enactment for the purposes of a prescribed authority.

(4) For the purposes of this Act, the Defence Force shall be deemed to be comprised in
the Department of Defence.

(5) For the purposes of this Act, the Commonwealth Police Force and the Police Force
of the Australian Capital Territory shall cach be deemed to be a prescribed authority.

Act Not to Apply to Courts and Certain Tribunals

4. For the purposes of this Act

(@) a court, or the holder of a judicial office or other office pertaning to a court n his
capacity as the holder of that office, 1s not to be taken to be a prescribed authority or to be
mcluded 1n a Department;

(b) a registry or other office of a court, and the staff of such a registry or other office in
their capacity as members of that staff, shall not be taken to be part of a Department;

(¢) a tribunal, authority or body specified in this paragraph, or the holder of an office
pertamning to such a tribunal, authority or body in his capacity as the holder of that office,
is not to be taken to be a prescribed authority or to be included in a Department, namcly ¢

(z) the Australian Concihiation and Arbrtration Commission;
(if) the Industrial Registrar or a Deputy Industrial Registrar;
(1) the Flight Crew Officers Industrial Tribunal;
(1v) the Public Service Arbitrator or a Deputy Public Service Arbitrator; and
(¥) the Coal Industry Tribunal or any other Tribunal, authority or body apponted
in accordance with Part V of the Coal Industry Act 1946, and
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(d) a registry or other office of, or under the charge of, a tribunal, authority or body
referred to 1n paragraph (¢), and the staff of such a registry or other office in their capacity
as members of that staff, shall not be taken to be part of a Department

Exemption of Bodies by Regulations

5. The regulations may provide that :

(@) aspecified body 1s to be deemed not to be a prescribed authonty for the purposes of
this Act;

(6) a body specified in accordance with paragraph () is, or is not, to be taken to be
mcluded 1n a specified agency, or

(c) a specified agency 1s to be exempt from the operation of this Act in respect of docu-
ments relating to specified functions or activities of the agency or 1n respect of documents
of any other prescribed description.

PART II-PUBLICATION OF CERTAIN DOCUMENTS AND INFORMATION

Publication of Information Concerming Functions and Documents of Agencies

6. (1) The responsible Minister of an agency shall :

(@) cause to be published, as soon as practicable after the commencement of this Part
but not later than 12 months after that commencement, 1n a form approved by the Minister
admimustering this Act :

() a statement setting out particulars of the organization and functions of the agency,
indicating, as far as practicable, the decision-making powers and other powers
affecting members of the public that are involved 1n those functions and particulars
of any arrangement that exists for consultation with, or representations by, bodies
and persons outside the Commonwealth admimstration 1n relation to the formula-
tion of policy 1, or the administration of, the agency; and .

(1) a statement of the categories of documents that are maintamed 1n the possession of
the agency; and

(b) within 12 months after the publication, in respect of the agency, of the statement
under sub-paragraph (1) or () of paragraph (a) that 1s the first statement published under
that sub-paragraph, and thereafter at intervals of not more than 12 months, cause to be
published statements bringing up to date the information contamned in the previous statement
or statements published under that sub-paragraph. ders

(2) Aformapproved by the Minister under sub-section (1) shall besuch as he consnl
appropriate for the purpose of assisting members of the public to exercise effectively thetr
rights under Part Y11 blished

(3) The information to be published 1 accordance with this section may be pubiis
by mcluding it 1n the publication known as the Commonwealth Government Dxrccl?lr};

(4) Nothing 1n this section requires the publication of information that 15 of stéc .
nature that its inclusion 1 a document of an agency would cause that document 0 b¢
exempt document. : fter the

(5) Sub-section (1) apples in relation to an agency that comes into existence afte Cof
commencement of this Part as if the references in that sub-section to the commencemen
this Part were references to the day on which the agency comes into existence.

Certain Documents to be Avarlable JSor Inspection and Purchase

7. (1) This section applies, 1n respect of an agency, to documents t
the agency for the use of, or are used by, the agency or 1ts officers in mak ng by
recommendations, under or for the purposes of an enactment or scheme administercd bY

hat arc prosided bY
ing decisions Of
the
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agency, with respect to rights, privileges or benefits, or to obligations, penalties or other
detriments, to or for which persons are or may be entitled or subject, being:

(a) manuals or other documents containing interpretattons, rules, guidelines, practices
or precedents, or

(b) documents contaimng particulars of such a scheme, not being particulars contained
1n an enactment as published apart from this Act,

but not including documents that are available to the public as published otherwisc than by
an agency or as published by another agency.

(2) The principal officer of an agency shall ¢

(@) cause copies of all documents to which this section applies in respect of the agency
that are 1n use from time to time to be made available for inspection and for purchase by
members of the public;

(b) not later than 12 months after the commencement of this Part, cause to be published
1n the Gazette statement (which may take the form of an index) specifying the documents of
which copies are, at the time of preparation of the statement, so available and the place or
places where copies may be inspected and may be purchased, and

(¢) within 12 months after the publication of the statement under paragraph (b) and
thereafter at intervals of not more than 12 months, cause to be published 1n the Gazerte
statements bringing up to date the information contained in the previous statement or
statements.

(3) The principal officer 15 not required to comply fully with paragraph (2) (a) before the
expiration of 12 months after the date of commencement of this Part, but shall, before that
time, comply with that paragraph so far as 1s practicable.

(4) This section does not require a document of the kind referred to 1n sub-section (1)
contaimng exempt matter to be made available 1n accordance with sub-section (2), but,
if such a document 1s not so made available, the principal officer of the agency shall, if
practicable, cause to be prepared a corresponding document, altered only to the extent
necessary to exclude the exempt matter, and cause the document so prepared to be dealt with
1 accordance with sub-section (2).

(5) Sub-sections (2) and (3) apply 1n relation to an agency that comes into existence after
the commencement of this Part as if the references in those sub-sections to the commence-
ment of this Part were references to the day on which the agency comes into existence.

(6) In this section, ‘enactment’ includes an Ordinance of the Northern Territory or an
instrument (includmg rules, regulations or by-laws) made under such an Ordinance.

Unpublished Documents not to be Published

8 If a document required to be made available in accordance with section 7, being
a document containing a rule, gmideline or practice relating to a function of an agency,
was not made available, and ncluded 1n a statement 1n the Gavette, as referred to 1n that
section, before the time (being more than 12 months after the date of commencement of this
Part or the day on which the agency came nto existence, whichever is the later) at which a
person did, or omitted to do, any act or thing relevant to the performance of that function in
relation to him (whether or not the time allowed for publication of a statement 1n respect of
the document had expired before that time), that person, 1f he was not aware of-that rule,
guideline or practice at that time, shall not be subjected to any prejudice by reason only
of the application of that rule, gurdeline or practice in relation to the thing done or omitted
to be done by tum 1f he could lawfully have avoided that prejudice had he been aware of that

rule, guideline or practice,
PART III—ACCESS TO DOCUMENTS

Right of Access
9. Subyect to this Act, every person has a legally enforceable right to obtam access in
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accordance with this Act to :
(a) a document of an agency, other than an exempt document; or
(b) an official document of a Minister, other than an exempt document.

Part not to Apply to Ceitain Documents

10 (1) A person 1s not entitled to obtan accept under this Part to ¢ -

(a) a document, or a copy of a document, where a period of 30 years has clapsed since
the end of the year ending on 31 December 1n which the document came into eaisternice,

() a document that 1s open to public access, as part of a public register or atherwise,
n accordance with another enactment, where that access 1s subject to a fec or other charge;
or

(c) a document that 1s available for purchase by the public 1n accordance with arrange-
ments made by an agency.

(2) A personis not entitled to obtain access under this Part to a document that became a
document of an agency or an offictal document of a Minister before the datc of commence-
ment of this Part, except where access to the document by him is reasonably necessary to
cnable a proper understanding of a document of an agency or an official documfnt of a
Minister he has lawfully had access.

Documents in Cei tain Institutions

11. (1) A document shall not be deemed to be a document of an agency for the purposes
of this Act by reason of 1ts being :

(@) 1 the collection of war relics of the Commonwealth within the meaming of the
Australian War Memorial Act 1962

(b) 1n the collection of library material mamntained by the National Library of Australia;
or

(0) 1n the custody of the Australian Archives (otherwise than as a document relating to
the admunistration of the Austrahan Archives),
if the document was pladed 1n that collection, or in that custody, by or on behalf of a person
(including a Minuster or former Miumster) other than an agency.

(2) For the purposes of this Act, a document that has been placed in the custody of the
Australian Archives, or 1 a collection referred to 1n sub-scction (1), by an agency shall be
deemed to be 1n the possesston of that agency or, 1f that agency no longer exsts, the ageney
to the functions of which the document 1s most closely related.

(3) Notwithstanding sub-sections (1) and (2), records of a Royal Commussion that are
m the custody of the Australian Archives shall, for the purposes of this Act, be de emed
to be documents of an agency and to be 1n the possesston of the Department administered
by the Minister adminsstering the Royal Commussions Act 1902.

(4) Nothing i this Act affects the provision of access to documen
Archives 1n accordance with the Archives Act 1978

ts by the Australtan

Access to Documents Apart from Act .

12. Nothing in this Act 1s intended to prevent or discourage Ministers
Publishing or giving access to documents (including excmpt documents),
required by this Act, where they can properly do so or are required by

and agencics from
otherwise than as
faw to do so.

Requests for Access
13 (1) A person who wishes to obtain access to a document of an asen
document of a Minister may make a request 1n writing to theagency of Minis
the document g the
(2) Subject to sub-scction (3), a request shall provide such information concern nor :};c
d0‘<:umcnt as is reasonably necessary to enable a responsible officer of the agency,
Minster, as the case may be, to identify the document

cv or an offical
ter for access to
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(3) Where a request is expressed to relate to all documents, or to all documents of a
specified class, that contain information of a specified kind or relate to a specificd subject-
matter, compliance with the request may be refused if 1t would interfere unrcasonably with
the operations of the agency or the performance by the Minister of his functions, as the case
may be, having regard to any difficulty that would exist in identifying, locating or collating
documents containing relevant information within the filing system of the agency or of the
office of the Minister.

(4) Itisthe duty of an agency, where practicable, to assist a person who wishes to make a
request, or has made a request that does not comply with this section or has not been directed
to the appropriate agency or Minister, to make a request in a manner that complies with this
section or to direct a request to the appropriate agency or Mimister,

(5) Where a request 1n writing is made to an agency for access to a document, the agency
shall not refuse to comply with the request on the ground :

(a) that the request does not comply with sub-scction (2); or

(b) that, in the case of a request of the kind referred to in sub-section (3), compliance
with the request would interfere unreasonably with the operations of the agency, without
first giving the applicant a reasonable opportumty of consultation with the agency with a
view t3 the making of a request in a form that would remove the ground for refusal.

Transfer of Requests

14, (1) Where :

(a) a request 1s made to an agency for access to a document; and

(b) the document 1s not 1n the possession of that agency but is in the possession of another
agency or the subject-matter of the document 1s more closely connected with the functions
of another agency than with those of the agency to which the request 1s made,
the agency to which the request 1s made may transfer the request to the other agency and
inform the person making the request accordingly and, if it is necessary to do so in order
to enable the other agency to deal with the request, send the document to the other
agency.

(2) Where a request 1s transferred to an agency 1n accordance with this section, 1t shall be
deemet31 to be a request made to that agency and received at the time at which it was originally
received,

(3) In this section ‘agency’ includes a Minister.

Reguests Involving Use of Computers, & c.

15. (1) Where :

(@) a request (including a request of the kind described 1n sub-section 13(3)) 1s duly
made to an agency;

(b) 1t appears from the request that the desire of the apphicant is for information that is
not available in discrete form in documents of the agency; and

‘ (¢) the agency could produce a written document containing the information in discrete
orm by :

(1) the use of a computer or other equipment that is ordinarily available to the agency
for retrieving or collating stored information; or
(1) the making of a transcript from a sound recording held in the agency,

the agency shall deal with the request as 1f 1t were a request for access to a written document
so produced and contamming that information and, for that purpose, this Act apphes as if
the agency had such a document 1n its possession.

(2) An agency 1s not required to comply with sub-section (1) 1f comphance would inter-
fere unreasonably with the operations of the agency
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Access to Documents to be Given on Request *

16. (1) Subject to this Act, where :

(a) a request 1s duly made by a person to an agency or Minister for access to a document
of the agency or an official document of the Mimister, and

(b) any charge that, under the regulations, 1s required to be paid before access 1s granted
has becn paid,
the person shall be given access to the document 1n accordance with this Act.

(2) An agency or Minister 1s not required by this Act to give access to a document at a
time when the document is an exempt document.

Time within whnch Formal Requests to be Decided

17 If a request to an agency or Minister :

(a) is made in writing and 1s expressed to be made in pursuance of this Act; and

(b) 1s sent by post to the agency or Minister, or delivered to an officer of the agency ora
member of the staff of the Minister, at an address of the agency or of the Minister, as the
case may be, that is, under the regulations, an address to which requests made in pursuance
of this Act may be sent or delivered in accordance with this section,
the agency or Mimister shall take all reasonable steps to enable the applicant to be notificd
of a decision on the request assoon as practicable but 1n any case not later than 60 days
after the day on which the request 1s received by or on behalf of the agency or Minister.

Foims of Access

18 (1) Access to a document may be given to a person 1n onc or more of the following
forms.

(a) a rcasonable opportunity to inspect the document;

(b) provision by the agency or Minister of a copy of the document;

(¢) 1n the case of a document that 1s an article or thing from which sounds or visual
images are capable of being reproduced, the making of arrangements for the person to hear
or view those sounds or visual images,

(d) m the case of a document by which words are recorded 1n a manner 1n which they
are capable of being reproduced 1n the form of sound or 1in which words are contained 1n the
form of shorthand writing or in codified form, provision by the agency or Mimster of a
written transcript of the words recorded or contained 1n the document.

(2) Subiect to sub-section (3) and to section 20, where the applicant has requested access
1n a partrcular form, access shall be given 1n that form,

(3) If the form of access requested by the applicant :

(@) would interfere unreasonably with the operations of the agency, or the performance
by the Minister of his functions, as the case may be;

(b) would be detrimental to the preservation of the document or, having regard to the
physical nature of the document, would not be appropriate; or

(c) would 1nvolve an infringement of copynight (other than copyright owned by the
Commonwealth) subsisting in the document,
access 1n that form may be refused and access given in another form,

-

Deferment of Access .

19. (1) An agency which, or a Minister who, receives a request may defer the provision
of access to the document concerned until the happening of a particular event @ncluding the
taking of some action required by law or some admunistrative action), or unt the expira-
tion of a specified time, where it 1s reasonable to do so in the public interest or having regard
1o normal and proper admimstrative practices.

(2) Where the provision of access to a document is deferred m accordance with sub-
section (1), the agency or Minister shall, in informing the apphcant of the reasons for the
decision, ndicate, as far as practicable, the period for which the deferment will aperate
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Deletion of Exempt Malter

20 (1) Where :

(@) a decision 1s made not to grant a request for access to a document on the ground
that 1t 1s an exempt document;

(b) 1t 1s practicable for the agency or Minister to grant access to a copy of the document
with such deletions as to make the copy not an exempt document; and

(c) 1t appears from the request, or the applicant subsequently indicates, that the apphicant
would wish to have access to such a copy,
the agency or Mimster shall grant access to such a copy of the document.

(2) Where access 1s granted to a copy of a document in accordance with sub-section (1):

(@) the apphicant shall be informed that 1t is such a copy and also informed of the
provision of this Act by virtue of which any matter deleted is cxempt matter, and

(b) section 22 does not apply to the decision that the applicant 1s not entitled to access to
the whole of the document unless the applicant requests the agency or Minister to furnish
to lum a notice 1 writtng in accordance with that section.

Decisions to be made by Authorized Persons

21. A decision in respect of a request made to an agency may be made, on behalf of the
agency, by the responsible Minister or the principal officer of the agency or, subject to the
regulations, by an officer of the agency acting within the scope of authority eaercisable by
him 1n accordance with arrangements approved by the responsible Minister or the principal
officer of the agency.

Reasons and other Paiticulars of Decisions 1o be given

22. (1) Where, 1n relation to a request for access to a document or an agency or an
official document or a Minister, a decision is made under this Part that the applicant is not
entitled to access to the document in accordance with the request or that provision of access
to the document be deferred, the agency or Minister shall cause the applicant to be given
nofice in writing of the decision, and the notice shall :

(a) state the findings on any material questions of fact, referring to the maternial on which
those findings were based, and the reasons for the decision;

() where the decision relates to a document of an agency; state the name and designa-
tion of the person giving the decision; and

(c) inform the applicant of his right {o apply for a review of the decision

(2) An agency or Mumster is not required to include in a notice under sub-section (1)
any matter that 1s of such a nature that 1ts inclusion in a document of an agency would cause
that document to be an exempt document.

PART IV—EXEMPT DOCUMENTS

Documents Affecting National Security Defence, International Relations and Relations with
States
23. (1) A document is an exempt document if disclosure of the document under this

Act would be contrary to the public interest for the reason”that the disclosure :
(@) would prejudice :

(©) the security of the Commonwealth;
(1) the defence of the Commonwealth;
(11) the international relations of the Commonwealth; or
(1v) relations between the Commonwealth and any State; or
(b) would divulge any information or matter communicated in confidence by or on behalf
of the Government of another country or of a State to the Government of the Commonyealth
Or a person receiving the communication on behalf of that Government.
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(2) Where a Mmnster 1s safisfied that the disclosure under this Act of a2 document would
be contrary to the public interest for a reason referred to in sub-section (1), he may sign a
certificate to that effect and such a certificate, so long as 1t remains 1n force, establishes
conclusively that the document is an exempt document referred to n sub-section (1)

(3) Where a Minuster 1s satisfied as mentioned 1n sub-section (2) by reason only of matter
contaned 1n a particular part or particular parts of a document, a certificate under that sub-
section in respect of the document shall identify that part or those parts of the document as
containing the matter by reason of which the certificate is given.

(4) The responsible Minister of an agency may, either generally or as otherwise provided
by the mstrument of delegation, by writing signed by him, delegate to the principal officer
of the agency his powers under thss section 1n respect of documents of the agency

(5) A power delegated under sub-section (4), when exercised by the delegate, shall, for
the purposes of this Act, be deemed to have been exercised by the responsible Minister

(6) A delegation under sub-section (4) does not prevent the exercise of a power by the
responsible Minister.

Cabinet Documents

24 (1) A document is an exempt document ifitis @

(a) a document that has been submitted to the Cabinet for 1ts consideration or 1s propos-
ed by a Minister to be so submutted;

(b) an official record of the Cabinet;

(<) a document that 1s a copy of, or a part of, a document referred to 1 paragraph (a) or
(b): or

(d) a document the disclosure of which would involve the disclosure of any delberation
or decision of the Cabinet, other than a document by which a decision of the Cabinet was
officially published

(2) For the purposes of this Act, a certificate signed by the Secretary to the Department
of the Prime Minister and Cabinet certifying that a document 1s one of a kind referred to n
a paragraph of sub-section (1) establishes conclusively that it 1s an exempt document of that
kind.

(3) Where a document 1s a document referred to mn paragraph (1) (d) by reason only of
matter contained 1n a particular part or particular parts of the document, a certificate under
sub-section (2) 1n respect of the document shall identify that part or those parts of the docu-
ment as containing the matter by reason of which the certificate 1s given.

(4) Sub-section (1) does not apply to a document by reason of the fact that it was
submutted to the Cabinet for 1ts consideration or 1s proposed by a Mimster to be so submitted
if 1t was not brought into existence for the purpose of submission for consideration by the
Cabinet

(5) A reference 1 this section to the Cabinet shall be read as mcluding a reference to a
committee of the Cabinet.

Executive Counctl Documents

25 (1) A document is an exempt document 1f 1t 15 *

(a) a document that has been submitted to the Executive Counacil for 1ts consideration
or 1s proposed by a Minister to be so submiited,

(b) an official record of the Executive Council;

(¢) a document that 1s a copy of, or of a part of, a document referred to 1n paragraph (a)
or (b); or

(d) a document the disclosure of which would 1nvolve the disclosure of any deliberation
or advice of the Executive Council, other than a document by which an act of the Governor-
General acting with the advice of the Executive Council, was officially published

(2) For the purposes of this Act, a certificate signed by the Secretary to the Executive
Council, or a person petforming the duties of the Secretary, certifying that a document 1s
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one of a kind referred to in a paragraph of sub-section (1) establishes conclusively that it is
an exempt document of that kind.

(3) Where a document 1s 2 document referred to in paragraph (1) (d) by reason only of
matter contamned in a particular part or particular parts of the document, a certificate under
sub-section (2) 1n respect of the document shall identify that part or those parts of the
document as containing the matter by rcason of which the certificate is given.

(4) Sub-section (1) does not apply to a document by reason of the fact that it was submit-
ted to the Executive Council for its consideration, or is proposed by a Minister to be so
submutted, 1f it was not brought into existence for the purpose of submission for considera-
tion by the Executive Council.

Internal Working Documents

26. (1) Subject to this section, a document is an exempt document if it is a document
the disclosure of which under this Act :

(a) would disclose matter in the nature of, or relating to, opinion, advice or recommenda-
tion obtained, prepared or recorded, or consultation or dehiberation that has taken place,
1n the course of, or for the purposes of, the deliberative processes involved in the functions
of an agency or Minister or of the Government of the Commonwealth; and

(b) would be contrary to the public interest.

(2) In the case of 2 document of the kind referred to in sub-section 7(1), the matter
referred to in paragraph (1)(a) of this section does not include matter thatis used or to be
used for the purpose of the making of decisions or recommendations referred to in sub-
section 7(1)

(3) Ttus section does not apply to a document by reason only of purely factual material
contamed in the document.

(4) This section does not apply to :

(a) reports (including reports concerning the results of studies, surveys or tests) of scienti-
fic or technical experts, whether employed within an agency or not, including reports express-
ing the opinions of such experts on scientific or technical matters;

(b) reports of a prescribed body or organization established within an agency; or

(c) the record of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

(5) Where a decision 1s made under Part XTI that an applicant 1s not entitled to access to
a document by reason of the application of this section, the notice under section 22 shall
state the ground of public interest on which the decision 1s based.

Documents Affecting Enforcement or Admnistration of the Law

27. A document is an exempt document 1f 1ts disclosure under this Act would, or would
be reasonably hkely to :

(@) prejudice the mnvestigation of a breach or possible breach of the law or the enforce-
ment or proper administration of the law in a particular instance;

(b) prejudice the fair trial of a person or the impartial adjudication of a particular case;

(¢) disclose, or enable a person to ascertain, the identity of a confidential source of infor-
mation in relation to the enforcement or admirustration of the law;

(d) disclose methods or procedures for preventing, detecting, investigating, or dealing
with matters anising out of, breaches or evasions of the law, the disclosure of which would,
or would be reasonably likely to, prejudice the effectiveness of those methods or precedures;
or

(¢) endanger the lives or physical safety of persons engaged 1n or in connexion with
law enforcement.

Documents to which Secrecy Provisions of Enactments Apply
28 (1) A document is an exempt document if it is a document to which a prescribed
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provision of an enactment, being a provision prohibiting or restricting disclosure of the
document or of mmformation or other matter contained in the document, applies

(2) In this section, ‘enactment’ includes an Ordinance of the Northern Territory or an
mstrument (including rules, regulations or by-laws) made under such an Ordimance

Cei tain Documents Concermng Operations of Agencies

29 A document 1s an exempt document if its disclosure under this Act would be cont-
rary to the public interest by reason that the disclosure would have a substantial adverse
effect on the financial, property or staff management interests of the Commonwealth or of an
agency or would otherwise have a substantial adverse effect on the efficient and economucal
conduct of the affairs of an agency.

Documents Affecting Personal Privacy

30 (1) A documentis an exempt document if its disclosure under this Act would involve
the unreasonable disclosure of information relating to the personal affairs ot any person
(including a deceased person). :

(2) Subject to sub-section (3), the provisions of sub-section (1) do not have effect in
relation to a request by a person for access to a document by reason only of the inclusion
1n the document of matter relating to that person

(3) Where a request 1s made to an agency or Minster for access to a document of the
agency, o1 an official document of the Minister, that contains information of a medical or
psychiatric nature concerming the person making the request and 1t appears to the principal
officer of the agency, or to the Mimster, as the case may be, that the disclosure of the infor-
mation to that person might be preiudicial to the physical or mental health or well-being of
that person, the principal officer or Minister may direct that access to the document, so far
as 1t contains that information, that would otherwise be given to that person 1s not to be
given to him but 1s to be grven instead to a medical practitioner to be nommated by him

Documents Affecting Legal Proceedings or Subject to Legal Professional Privilege

31 (1) A document 1s an exempt document 1f 1ts disclosure under this Act would be
reasonably likely to have a substantial adverse effect on the interests of the Commoniwealth
or of an agency 1n or in relation to pending or likely legal proceedings

(2) A document is an exempt document 1f 1t 1s of such a nature that it would be privileged
from production in legal proceedings on the ground of legal professional privilege

(3) A document of the kind referred to 1n sub-sectton 7(1) 1s not an exempt document by
virtue of sub-section (2) of this section by reason only of the inclusion 1n the document of
matter that 1s used or to be used for the purpose of the making of decisions or recommenda-
tions referred to 1n sub-section 7(1)

Documents Relating to Trade Secrets &c.

32 (1) A document 1s an exempt document 1f 1ts disclosure under this Act would disclose
mformation concerming a person i respect of his business or professional affairs or concern-
1ng a business, commercial or financial undertaking, and :

(@) the information relates to trade secrets or relates to other matter the disclosure of
which under this Act would be reasonably likely to expose the person or undertaking
unreasonably to disadvantage, or

(b) the disclosure of the mformation under this Act would be contrary to the public
interest by reason that the disclosure would be reasonably likely to impair the ability of the
Commonwealth or of an agency to obtain similar information in the future.

(2) The provisions of sub-section (1) do not have effect in relation to a request by a person
for access to a document by reason only of the inclusion in the document of information
concerning that person 1n respect of his business or professional affairs or of information
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concerning a business, commercial or financial undertaking of which that person, or a person
on whose behalf that person made the request, is the proprictor.

Documents Affecting National Economy

33. A document is an exempt document 1f its disclosure under this Act would be contrary
to the public interest by reason that 1t would be reasonably likely to have a substantial
adverse cffect on the national economy.

Documents Contaimng Material Obtained in Confidence
34 A document is an exempt document if its disclosure under this Act would constitute
a breach of confidence.

Documents Disclosuie of which would be Contempt of Parligment or Contempt of Coti s

35. A document is an exempt document if public disclosure of the document would,
apart from this Act and any immunity of the Crown :

() be mn contempt of court;

(b) be contrary to an order made or direction given by a Royal Commisston or by a
tribunal or other person or body having power to take evidence on oath, or

(¢) nfringe the privileges of the Parliament of the Commonwealth or of a State or of a
House of such a Parliament or of the Legislative Assembly of the Northern Territory.

Privileged Documents

36. (1) Where the Attorney-General is satisfied that the disclosure under this Act of a
particular document, or of any document included n a particular class of documents, would
bz contrary to the public interest on a particular ground, beinga ground that could form the
basts for a claim by the Crown in night of the Commonwealth 1n a judicial proceeding that
the contents of the document, or of a document included 1n that class, as the case may be,
should not be disclosed, he may sign a certificate that he is so satisfied, specifying in the
certificate the ground concerned, and, while such a certificate 1s in force, but subject to Part
V, the document, or every document included 1n that class, as the case may be, is an exempt
document.

(2) A certificate under sub-section (1) in relation to a particular document shall be
deemed to refer also to every document that is substantially identical to that document.

PART V — REVIEW OF DECISIONS

Applications to Administrative Appeals Tiibunal

37. (1) Application may be made to the Administrative Appeals Tribunal for review ofa
decision refusing to grant access to a document in accordance with a request or deferring the
provision of access to a document.

(2) ubject to sub-section (3), 1n proceedings under this part, the Tribunal has power,
1 addition to any other power, to review any decision that has been made by an agency or
Minsster 1n respect of the request and any decision of the Attorney-General to give a certi-
ficate under section 36 that is applicable tc the document and to decide any matter in relation
to the request that, under this Act, could have been or could be decided by an agency or
Minister, and any decision of the Tribunal under this section has the same effect as a decision
of the agency or Minister.

(3) Where, in proceedings under this section, it is established that a document is an
exempt document, the Tribunal does not have power to decide that access to the document,
so far as 1t contains exempt mattei, is to be granted.

(4) The powers of the Tribunal do not extend to reviewing a decision of an agency or
Minister, for the purposes of sub-section 26(1), that the disclosure of a document would be
contrary to the public interest,
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(5) Where, under a provision of Part IV, it 1s provided that a certificate of a specified
kind establishes conclusively, for the purposes of this Act, that a document is an exempt
document and such a certificate has been given 1n respect of a document, the powers of the
Tribunal do not extend to reviewing the decision to give the certificate or the existence of
proper grounds for the giving of the certificate.

(6) The powers of the Tribunal under this section extend to matters relating to charges
payable under this Act in relation to a request,

Inteinal Review

38 (1) Where a decision has been made, in relation to a request to an agency, otherwise
than by the responsible Mmister or principal officer of the agency (not being a decision on a
review under this section), the applicant may, within 28 days after the day on which notice
of the deciston was given to the applicant in accordance with section 22, apply to the principal
officer of the agency for a review of the decision 1n accordance with this section

(2) A person 1s not entitled to apply to the Tribunal for a review of a decision 1n relatior
to which sub-section (1) applies unless —

(a) he has made an application under that sub-section in relation to the dectsicn; and

(b) he has been informed of the result of the review or a period of 14 days has elapsed
since the day on which he made that application.

(3) Where an application for a review of a dectsion 1s made to the principal officer
in accordance with sub-section (1), he shall forthwith arrange for himself or a person (not
being the person who made the decision) authorized by him to conduct such reviews to
review the decision and to make a fresh decision on the original application

(4) Where :

(a) an application for a 1eview of a decision has been made 1n accordance with sub-

section (1); and
(b) the applicant has not been informed of the result of the review within 14 days after

the day on which he made that application,

an application to the Tribunal for a review of the decision may be treated by the Tribunal
as having been made within the time allowed under the Adnunistrative Appeals Tribunal Act
1975 1f 1t appears to the Tribunal that there was no unreasonable delay in mahing the

appllcatio_n to the Tribunal,

Apphcation to Tiibunal where Decision Delayed

39. (1) Subject to this section, where : )

(a) a request has been made to an agency or Muuster n accordance with section 17;

(b) a period of 60 days has elapsed since the day on which the request was recetved by or
on behalf of the agency or Mimister, and

() notice of a deciston on the request has not been recerved by the apphicant,
the principal officer of the agency or the Minister shall, for the purpose of enabling an apph-
cation to be made to the Tribunal under section 37, be deemed to have made, on the fast
day of that period, a decision refusing to grant access to the document

(2) Where a complaint is made to the Ombudsman under the Ombudsman Act 1976
concerning fatlure to make and notify to the applicant a decision on a request (whether the
complaint was made before or after the eaptration of the period referred to in sub-scction
(1)), an apphcation to the Tribunal under section 37 of this Act by virtue of this section sh.a"
not be made before the Ombudsman has 1nformed the applicant of the resuft of the complaint
n accordance with section 12 of the Ombudsman Act 1976. .

(3) Where such a complaint 1s made before the expiration of the pc’:nod rcf'c_rrcd fo u;
sub-section (1) , the Ombudsman, after having investigated the comx?lalnt, may, if he ;15 f
the opinion that there has been unrcasonable delay by an agency in connexion ‘(;",r t‘hI:
request, grant to the applicant a certificate certifying that he is of‘thai opinton, and, ! s
Ombudsman does so, the principal officer of the agency or the Minister, as the case requires,
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shall, for the purposes of enabling application to be made to the Tribunal under section 37,
be deemed to have made, on the date on which the certificate is granted, a decision refusing
to grant access to the document.

(4) The Ombudsman shall not grant a certificate under sub-scction (3) where the request
to which the complaint relates was made to, or has been referred to, a Mimuster and 1s await-
ing decision by him

(5) Where, after an application has been made to the Tribunal by virtue of this section
but before the Tribunal has finally dealt with the application, a decision, other than a decision
to grant, without deferment, access to the document 1n accordance with the request, 15
given, the Tribunal may, at the request of the applicant, treat the proccedings as extending
to a review of that decision 1n accordance with this Part,

(6) Before dealing further with an application made by virtue of this section, the Tribunal

may, on the application of the agency or Mimster concerned, allow further time to the
agency or Minister to deal with the request.

Parties

40. For the purposes of this Part and of the apphcation of the Admimstrative Appeals
Tribunal Act 1975 in respect of proceedings under this Part ¢

(@) a decision given by a person on behalf of an agency shall be deemed to have been
given by the agency; and

() 1n the case of proceedings by virtue of section 39, the agency or Minister to which or
to whom the request was made shall be a party to the proceedings.

Onus

41. In proceedings under this Part, the agency or Minister fo which or to whom the
request was made has the onus of establishing that a decision given in respect of the request
was justified or that the Tribunal should give a decision adverse to the applicant,

Application of .?ection 28 of Admmnistrative Appeals Tribunal Act
42 Where, in relation to a request. the applicant has been given a notice 1n wniting

complying with section 22, section 28 of the Administrative Appeals Tribunal Act 1973
does not apply to the decision on that request,

Orders under Section 35 of Admnisti ative Appeals Tribunal Act

3543i In proceedmg§ under this Part, the Tribunal shall make such order under sub-section
() of the Admmnistrative Appeals Tribunal Act 1975 as it thinks necessary having regard

:o ?1113 nature of the proceedings and, in particular, to the necessity of avoiding the disclosuré
O the applicant, in the proceedings, of exempt matter.

Production of Exempt Documents

44 (1) Where there are :
proceedings b i relation to a
document that s claimed to be gs before the Tribunal under this Act in

an exempt document, section 37 of the Adnunistrative App eals
Zart’:bslflinzl gc’ 1,.975 does not apply in relation to the document but 1f the Tribunal 15 0ot

€d, by evidence on affidavit or otherwise :

ggz .that the document 1s an exempt documet;t; and

Attom:;.té\;: :1:::; of addocuant thatisan exempt document by virtue of a certificate of the
it may tons theu(? et section 36, that the giving of the certificate was justified, 1
only and it o thoc.:umentfo be produced for inspection by members of fhe Tnbunat
document a’md n t}S 1nspection, the Tribunal is satisfied that the document is an exemp
of cernﬁca,t > ¢ case of a document referred to in paragraph (b), that the glv’;g
whom it was prod as JuS.tlﬁed the 'I:rxbunal shall return the document to the person %
produced without permitting any person other than a member of the Tribund!
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as constituted for the purposes of proceeding, or a member of the staff of the Trtbunal in the
course of the performance of his duties as a member of that staff, to have access to the
document or disclosing the contents of the document to any such person

(2) The Tribunal may require the production, for inspection by members of the Tribunal
only, of an exempt document for the purposes of determining whether 1t 1s practicable for an
agency or a Minister to grant access to a copy of the document with such deletions as to make
the copy not an exempt document and, where an exempt document is produced by reason
of such a requirement, the Tribunal shall, after inspection of the document by the members
of the Tribunal as constituted for the purposes of the proceeding, return the document to
the person by whom 1t was produced without permitting any person other than such a
member of the Tribunal, or a member of the staff of the Tribunal 1n the course of the perfor-
mance of his duties as a member of that staff, to have access to the document or disclosing
the contents of the document to any such person

(3) Notwithstanding sub-sections (1) and (2) but sub,ect to sub-section (4), the Tribunal
1s not empowered, 1n any proceedings, to require the production of a document 1n respect of
which there 1s in force a certificate under sections 23, 24 or 25.

(4) Where a certificate of a kind referred to in sub-section (3) identifies a part or parts of
the document concerned 1n the manner provided in sub-sections 23(3), 24(3) or 25(3), sub-
section (3) does not prevent the Tribunal from requiring the production, 1n proceedings
before the Tribunal under this Act in relation to the document, of a copy of so much of the
document as 1s not mcluded in the part or parts so identtfied.

(5) Sub-sections (1) and (2) applyn relation to a documentin the possesston of a Minister
that 1s claimed by the Minister not to be an offictal document of the Mimster as if references
in those sub-sections to an exempt document were references to a document 1n the possession
of a Mimster that 1s not an official document of the Minister

(6) Sub-section (1) or (2) does not operate so as to prevent the Tribunal from causing a
document produced in accordance with that sub-section to be sent to the Federal Court
of Australia in accordance with section 46 of the Admimstrative Appeals Titbunal Aci 1975,
but, where such a document 1s so sent to the Court, the Court shall do all things necessary
to ensure that the contents of the document are not disclosed (otherwise than in accordance
with this Act) to any person other than a member of the Court as constituted for the purpose
of the proceedings before the Court or a member of the staff of the Court in the course of
the performance of his duties as a member of that staff

Evidence of Certificates
45. In proceedings before the Tribunal under this Part, evidence of a certificate under

sections 23, 24 or 25. including evidence of the identity or nature of the document to which
the certificate relates, may be given by affidavit or otherwise and such evidence1s admissible
without production of the certificate or of the document to which it relates

PART VI—-MISCELLANEOUS

Protection Agamst Actions for Defamation o1 Breach of Confidence

46, (1) Where access has becn given to a document and

(a) the access was required by this Act to be given; or .

(b) the access was authorized by a Minister, or by an officer having authonty, in accord-
ance with section 21 or 38, to make decistons in respect of requests, in the bona fide belhiel
that the access was required by this Act to be given, . i
no action for defamation or breach of confidence hies, by reason of the author'nzmg or giving
of the access, against the Commonwealth or an agency or against the Munister or officer
who authorized the access or any person who gave the access

(2) The giving of access to a document (including an exempt document) in consequence
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of a request shall not be taken, for the purposes of the law relating to defamation or breach
of confidence, to constitute an authorization or approval of the publication of the document
or of its contents by the person to whom the access was given.

Protection in Respect of Offences

47. Where access has been given to a document and,

(@) the access was required by this Act to be given; or

(b) the access was authorized by a Minster, or by an officer having authority, in accord-
ance with section 21 or 38, to make decisions in respect of requests, mn the bona fide belief
that the access was required by this Act to be given,
neither the person authorizing the access nor any person concerned in the giving of the
access 1s guilty of a criminal offence by reason only of the authorizing or giving of the
access.

Reports to Parhament

48 (1) The Mimster administering this Act shall, as soon as practicable after the end
of cach year ending on 31 December prepare a report on the opcration of this Act during
that year and cause a copy of the report to be laid before cach House of the Parliament.

(2) Each agency shall, 1n relation to the agency, and cach Minister shall, 1n relation to
his official documents, furnish to the Minister administering this Act such information as he
requires for the purposes of the preparation of reports under this section and shall comply
with any prescribed requirements concerning the furnishing of that information and the
keeping of records for the purposes of this secfion,

Regulations

49, (1) The Governor-General may make regulations, not inconsistent with this Act,
prescribing all matters that by this Act are required or permutted to be prescribed, or are
necessary or convenient to be prescribed for carrying out or giving effect to this Act, and in
particular, making proviston for or in relation to :

(«) the making of charges of amounts, ot at rates, fixed by or in accordance with the
regulations for access to documents (1including the provision of copies or transcripts) 1n
accordance with this Act, including requiring deposits on account of such charges; and

(b) the officers who may give decisions on behalf of an agency.

(2) Where, as a result of a request, access 1s given to an exempt document, regulations

ul?dethis Act relating to charges apply as if the access had been given 1n accordance with
this Act.

o
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Public Right to Access

[The following are excerpts from the Green Paper, published in 1979,
by the UK Government dealing with opennessin government i the British
context.]

The major argument for a public right of access 1s basically that those seeking information
have the right to obtain what they want when they want 1t, subject to clear exemptions,
rather than having to wait on a government mitiative or discretion to release material,

Among those 1n this country who support a pubhc right of access to information there 1s
no consensus about the means by which this should be secured All have examined foreign
experience, especially in Sweden and the Umted States, and have drawn heavily on varying
features m the legislation 1n these countries The National Executive of the Labour Party
(NEC) favour a Freedom of Information Act which would apply to the records of both
central and local government, of nationalised industries and other organisations m the
public sector, of police authorities and of umversities and colleges The Outer Circle Policy
Unit similarly favours an Act but would confine it to central government and regional and
area health authonities Ths is the approach adopted in the Official Information Bill stll
before the House of Commons, Justice, the British section of the International Committee
of junists, also favours a general right of access to government files, 1n the form notof a legal
night but of a code of practice monitored by the parliamentary commusstoner for admini-
stration (who 1s also given a similar function under the Officral Information Bill).

All these schemes, and those abroad, include proviston for the exemptton from disclosure
of documents within various categories The proponents of a public night of access seek in
this way to reconctle the need for more openness with the recognition of the need for an
appropriate degree of confidentiality i cases where they believe 1t to be required But there
1s constderable variation 1n the categories exempted. As 1n the countries studied abroad,
all the proposals referred to above would provide exemptions for information relating to
national security or defence, international relations, most law enforcement and the investt-
gation of crime, the confidence of the citizen, and Cabinet papers The NEC scherno viould
extend the exemptions to certain matters of labour relations, and ‘Justice’ would extend them
to commercial and industrial matters, advice to mimsters and to nternal working papers
The Official Information Bill in its present form, on the other hand, contains none of these
additional categoryes.

The discussions during the commuttce stage of the Official Information Bill currentlg
before parliament have usefully served to focus attention on three major 1ssues on whic p
decisions must be taken before any system providing a public night of access 1S mtroduce A
0 this country These 1ssues can conveniently be discussed under three headings* thefgx}en
to which the scheme has retrospective etfect, the extent to which certain categorics of in orl:
mation are exempted from the scheme; and the choice of machmery for momitoring o
enforcing the application of the scheme

From the administration’s point of view, the difficulties of provi
according to whether such access was to be confined to documents writt
was created (following the practice adopted by most other countries) or ma
(as proposed 1n the Official Information Bill).

ding access would vary
en after the right
de retrospective,
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Files contain a range of documents, both classified and unclassified, relating to indivi-
duals or contaiming material it would generally not be in the public interest to reveal, Before
a right of access was created this matcrial will have been compiled and written without
the knowledge of this right of access and may prove difficult to scparate. Tor example,
discussion of exchange control policy nught contain examples of evasion, where companics’
or individuals’ names are included. Even if deleted, those people with enough knowledge
and experience 1n this field can cither deduce the correct names or, worse, speculate about
several names, with potentially unacceptable conscquences for subsequent faw enforcement.
Experience abroad, especially in America, has shown how difficult it is to be sure that
exempted material 1s really protected where partial access is involved. Also, ‘political’
(1.e., policy) arguments are often eapressed alongside ‘factual' points. This system is the
natural corollary of the protection which internal communications hasve hitherto enjoyed,
and for admimistrative purposes (whether inside a government department or a private
firm), it is far the most convenient and cfficient system. To make material available under a
public right of access would pose considerable problems both of principle and of practice.
This applies equally to the sifting out of complete documents, as it does to the cditing of
partially exempt matter.

Furst, all material falling within one or more of the categories of information exempted
under the scheme would have to be removed before the file was handed over for spection
and that could be a major undertaking, often involving decisions at a sentor Jevel. This has
proved a formidable task in the United States, where retrospection and the huge quantity
of matenial has complicated what 1s scen, in any case, on current files, as an exercise fraught
with interpretative difficulty, especially where definitions of exemptions hasve to be tested in
the courts. All Scandinavian countries achnowledge this area to be onc offering some of the
greatest problems particularly where the courts have a major role, and where this results in
rulings which are not always consistent.

Then there 1s the matter of scale and attendant costs. One ministry in Whitehall alone
has between 3 and 4 million files in current use plus over 100 miles of shelving in archives
which are still closed under the 30 year rule for public records It has been sungc;tcd that the
30 year period of closure for public records should be reduced. This is an Essuc of impor-
tance both to historians and to the search for more open government, and n those respects
a reduction might be welcome However, the 30 year period compares fay ourably with that
adopted 1n other countries A reduction would require legislation and would involve sub-
stantial costs, over and above those entailed by further measures to achicve openness in
present day government. In any event it would not remove the problems associated with
public access to more recent material. The sheer volume now in existence and stored under
th:: present system would create major administrative and manpower implhications in classt-
fying, sifting and making documents available. Much of this material might be exempt,
but a system would have to be devised to help the applicant find disclosable documents

of interest to him.

Moreover, there is a significant 1ssue of principle entarled in altering retrospectively
the character of a document. Even when ‘exempt’ material has been removed from a file,
what remains available for access will have been written by people who believed they w c,—é
writing 1n confidence Such people would not only be civil servants There will be represen-

tatives of orgamisations or companies outside central government, or private citizens.
They are entitled to consideration. ’

EXEMPTIONS FROM DISCLOSURE

The character and effects of schemes which include a public right of access are largely
determined by the extent to which certain categories of information are exempt from dis-
closure As was pointed out earlier, there 1s general acceptance of the need for certain
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exceptions from a general right, and there are certain common features in the categories of
information which are exempted from disclosure under schemes which exist overseas, as
well as 1n various proposals which have been advanced 1n this country. It 1s notable that,
with the exception of the Official Information Bill, all these schemes and proposals would
exempt from disclosure working papers mcluding those which contain advice from officials
(though even that Bill accepts that in this case the application of a right of access should be
modified)

The question how far papers relevant to the formulation of pohcy should be open to
disclosure raises difficult issues A great deal of such information 1s already published in the
form of Green Papers, discusston documents, evidence to inquiries and the ke It 1s argued
however that pubiic participation 1 the formulation of government policy requires a much
greater readiness to disclose the considerations, opinions and arguments which were canvass
ed 1n 1eaching a particular decision. It 1s sometimes held that information about mternal
disagreements amongst ministers or between mimsters and their advisers, since they must
mevitably occur 1n any case, 1s necessary for full public understanding of the reasons why
certain policies were adopted, and certain courses followed

Agamst this, there 1s the more compelling argument that those who come together and
act jointly in pursuit of 2 common purpose need the assurance of privacy in their delibera-
tions This 1s true of any walk of life and 1n any organisation, be 1t social, commercial or
political; and government 15 no exception Unless the participants can talk freely among
themselves. possibilities and opinions which may be unpopulat or embarrassing may not be
adequately cxplored and discussed The private conversation would tend to assume 1mpor-
tance at the eapense of thorough discussion by the whole body, to the detriment of sound
decision-taking and the orderly conduct of business Moreover, under our constitutional
conventions civil servants have for the most part been anonymous, offering advice m the
assurance of confidence and hence free to express their views frankly It 1s their duty to
expose even uncomfortable facts or aspects of a question 1 order to present as full a picture
as possible of the 1ssues which mimisters have to decide and for which they are accountable
to parliament. The alteration of the conventions within which they at present proffer advice
could well affect adversely the value of that advice,

Another important category which should be considered for exemption 1s commercial
information, whether disclosed voluntarily or not, or whether received by, or generated by,
the goverament Disclosure of such information, without the consent of those who supplied
it, could undermine government’s relations with mdustry and could jeopardise competitive
positions Where government 1s 1tself trading or exploiting information 1t owns, 1t would
give an advantage to 1ts competitors, including those overseas, and allow opportunities for
the results of research which had been financed from public funds to be exploited for private
gain g

The exceptions to the obligation to disclosure must clearly include information whose
unauthorised disclosure would be an offence under a revision of the Official Secrets Act,
but they should also encompass certain other categories, including financial and economic
matters whose publication could be damagmg (e.g , to the reserves or the exchange rate).

Rather different considerations arse in dealing with proposals for the publication of
manuals and guides dealing with the admumnistration of major areas of legislation, particularly
in the taxation and social security ficlds Much of this information of course should be
available to the general public and indeed is already provided in other publications But
there 1s also matenal which offers gutdance and advice to officials on such matters as the
detection of fraudulent claims for benefits and the evasion of taxes and duties. To make
these parts of the internal manuals generally available would clearly be contrary to the best
interests of the communuty at large.

The schemes of public right of access studied abroad have given mdividual members of
the public a legal entitlement and they have imposed legal obligations on ministers. The
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courts have been given the task of resolving disputes about access as matters of fact and
law. Decisions, for example, as to whether particular documents fell within an exempt
category or not would be for legal interpretation, and enforcement by a judicial process.
Many of the cases which have come before the courts in other countries have required a
good deal of difficult interpretation, often in pohtically contentious ficlds.

It 1s doubtful whether in the British conteat such essentially political matters could best
be determined 1n the courts, As an alternative 1t might be suggested that the monitoring
responsibility should hie with a new tribunal or office, or that an existing body or office-
holder, such as the parliamentary comnussioner for adnunsstration, might be given this
junisdiction In either casc political judgement would be 1eplaced by the jurisdiction of a
quast-judicial body The tribunal or officc-holder would decide cases of dispute and where
necessary (independently of the view of parliament) pronounce strongly against the munis-
terial deciston It would, as a consequence, be dircctly drawn into judgements in diflicult
and controversial political areas For the parhamentary commussioner, this would represent
an entirely different role of a quasi-judicial character with the PCA acting more as a court
than as an investigating office m support of members of parliament.

A public nnght of access to information in gencral policy areas, where the ultimate res-
ponsibility for disclosure lay with the courts or with a quasi-judicial tnbunal or office-
holder, would represent a substantial change in the enisting constitotional arrangements in
this country. Where government transactions directly affect the nterest of the individual
citizen, the roles of the courts, or quast-judicial bodies of one kind or another and of the
PCA, including jurisdiction over the production of documents by government in relation to
particular cases 1f the provision of information in general policy arcas, with therr largely
political content, were made a matier {or legal or quasi-legal judgement rather than of
accountability to parliament.

THE WAY FORWARD

The issues discussed 1n the paragraphs above, notably in respect of retrospective applica-
tion and of enforcement, are raised in an eatreme form by the scheme provided for in the
Official Information Bill. Overseas experience amply demonstrates the desirabilily of an
evolutionary approach in this field and the government cannot accept that a statutory right
of access which could affect adversely and fundamentally the accountabihity of ministers to
parhament 1s the right course to follow. There are other methods of securing more open
government which do not carry such dangers.

The freedom of information systems that have been developed in other countries have
to be seen 1n the context of the constitutional arrangements of those countrics, and their
relevance to our sitvation must be examined in the light of differences between those consti-
tutional arrangements and our own This 1s of particular importance in considering the role
played by the courts 1n other countries. Tn our constitutional system the government is in
parliament* members of the government are almost invariably members of parliament; 1t 1s
to parliament that government is accountable; 1t is to parliament that the government comes
for legislative sanction for its policy decisions; 1t 1s in parliament in the first instance that
the government explains and defends its actions An approach to greater openness that does
not respect these fundamental features of our system—and indeed other features, such as
the collective responsibility of ministers and their relationships with therr civil servants—will
undermine rather than strengthen British parliamentary democracy.

In the government’s view the essential requirements of any scheme of access to official
information 1s that 1t should satisfy public demand so far as 1s reasonable and practicable;
that 1t should be fully compatible with the constitutional and parhamentary systems of this
country; and that the costs should be commensurate with the public benefit.

Greater openness by any means 1s costly although opimions differ as to the cost of any
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glven approach. But the government at any rate cannot shirk the fact that extra money and
staff for the release of information can only be made available if they are diverted from some
other use. Public expenditure 1s necessarily under constraint, and any decision to spend more
involves a difficult choice between priorities. More money for information means less money
for something clse Resource constraints, as well as experience overseas, suggest that a
gradual approach is called for,

There 1s no doubt that more can be done to secure the aims of the information directive
described earlier. Departments can improve the arrangements which they make for replying
to enquiries for background nformation and for assembling information 1n response to
them. More departments can prepare and make available on request—as some do already—
an indes under appropriate headings of departmental subjects showing what matenal has
been published, what is available on request, and what can be expected {e g, materal 1n
course of preparation, regular returns with the dates when they are produced), together with
a general statement of individual departmental practice,

In conjunction with this hst, departments muight offer a service through their Iibraries
which would supply copies of material listed in the index, or alternatively provide access
to them on the premuses The hbraries could also, on suitable occasions, refer enquirers
to the appropriate departmental officials for information on current issues which was not
available on library papers,

Nevertheless, 1t 1s generally agreed that developments such as these, valuable as they
are as improvements to the present system, do not go far enough, and do not satisfy legiti-
mate criticism that not enough information has been released under the directive A more
substantial imtiative 1s necessary.

Tt is acknowledged that the blanket coverage of Scction 2 of the Official Secrets Act 1911
has outhved its usefulness. It 1s not disputed, however, that some information requires the
protection of the criminal law against unauthonsed disclosure There 1s broad agreement
on the categories to be protected, and the form which statutory protection should take
The government’s proposals for new legislation in this regard were set out 1n the White Paper
of July 1978*, Therc can be and are differences of opimion on detail, but the time 1s now ripe
to bring this matter to a legislative conclusion, on the general lines of the White Paper.
This remains, 1n the government’s view, a necessary precursor to greater Openness.

A CODE OF PRACTICE

A code of practice on access to offictal nformation, which the government was fully
commutted to observe, would be a major step forward. Such a scheme could be devised to
meet the essential requirements set out above. Access would be given to official documents
and information other than n ficlds which were specifically exempted from the operation
of the code The nitiative in the release of material would no longer rest exclusively with
the government But accountability to parliament would be retained and the jurisdiction of
the courts excluded There would be no retrospective application.

A code of practice 15 the central feature of the non-statutory scheme canvassed by
Justice i their report} on freedom of nformation The key to the successful introduction
and operation of any code of practice would lie 1n the way in which a government signified
1ts commutment to the working of the code. This would set the standard by which minister:al
operation of the code would be judged. A statement of intent, whereby ministers undertook
to consider all requests for documents and information favourably unless there were over-
whelming and publicly declared reasons to decide against release, would create a clumate of
openness within a short time of the code bemg mtroduced. Ministers would exercise therr

*Reform of Section 2 of the Official Secrets Act 1911 (Cmnd. 7285)
‘t*Freedom of Information”, a report by Justice (London 1978).
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discretion within the spirit of the statement of intent and would be committed fo providing
access wherever possible, even where a document would be formally exempted under the
provisions of the code.

The drawing up of a code would not be easy As the Justice code illustrates, the same
issues arise as under dny scheme for a statutory right of public access to documents—the
definition of exempted material, retrospective application and enforcement, discussed in the
paragraphs above The authors of the Justice code tackle these issues by suggesting a set of
categories of information which would normally be exempt from disclosure, restncting the
formal application of the code to matenal prepared after the code comes into effect, and
proposing that the exercise of ministerial discretion 1n applying the code should be subject
to monitoring by the parliamentary commissioner for administration.

There is scope for discussion about the detailed content of a code, and in particular the
definitions of categories of information which would be exempt from disclosure The choice
of parliamentary commissioner as the monitoring authority under the Justice scheme needs
careful consideration since this choice has the implications for his existing functions which
have already been discussed, and some other alternative machinery which avoided these
potential difficulties might have to be found Although the PCA would not have the final
word, as would a court, the judgement he would arrive at would in many cases be different
in quality from the conclusions he reaches when investigating complaints of maladmini-
stration.

However, the government favours a code of practice approach. Its advantages lie not
only 1n creating the right climate which would inform all considerations of requests tomake
material available, but also in the flexibility of the system in defining the categories of
documents which would be exempt. The code could be readily revised, especially if early
experience of 1ts operation showed it to be either unnecessarily restrictive in some areas,
or not precise enough in others. The government believes such a code will significantly
ncrease the amount of information, chosen by an inquirer, that will be made available.
It therefore offers an assurance of a significant development of open government which would
be consistent with the overriding principle of ministerial accountability to parliament.

The detailed provisions of such a code; the question of whether or not 1t should, from
its mtroduction, be put on a statutory footing, and 1f so, in what form; and the appropriate
choice of machinery for monitoring the code’s application, are matters for further detailed
examination It would be the government’s intention to recommend to parliament that a
sclect commuttee of the House of Commons should be appointed for this purpose.

O
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Access to Administrative Information

[The Netherlands' Access to Admimstrative Information Layw came
into force in November 1978. Given below is the text of the Law.]

Article 1

1. A request for information, addressed to a government body, shall be complied with
unless there 1s an objection to this on any of the grounds referred to mn Article 4 By govern-
ment bodies this Act understands: Our mnisters, admimstrative bodies of provinces and
municipahities, and any other bodies designated by a General Order in Counctl,

2 A request for information, contained 1n documents drafted for the benefits of internal
consultation, shall be granted except 1n so far as they relate to -

(a) data still being processed or which, although ready, would give as such an incomplete
and thercfore an 1naccurate picture;

(b) personal views of those who bear political responsibility or public servants Infor-
mation will be given about factual data concerning the matter to which the request relates,
prognoses and policy alternatives, contamned 1n these documents

3. By General Order 1in Council, rules will be {aid down concerning theapplication of the
provisions of the first and second paragraphs above

4 Further rules concerming the application of the provisions of the paragraphs 1-3
and of the General Order 1n Council, mentioned 1n paragraph 3, may be fixed,

(a) by the Prime Minister 1n concurrence with the fechng of the council of minsters for
the field of central government and

(b) by the administrations of provinces and municipalities and the other government
bodies, designated 1n virtue of the first paragraph of this Article for their fields

Arncle 2

1. The government body directly concerned shall of 1ts own accord provide information
about 1ts policy, including the preparation and implementation thereof as soon as thisis i
the interests of a sound and democratic administration.

2. The government body shall exercise care to ensure that the information is supplied
1 an intelligible form; in such a way that 1t reaches interested parties and persons as far as
possible; and that 1t 1s made available in time for such parties to be able to state their views
in due time 1n the course of the administrative process.

Article 3

1. Without prejudice to the provisions of law concerning publication laid down else-
where, our minister who is directly concerned shall see to the publication of policy recom-
mendations made to the central government by external advisory commussions, where
necessary and 1f possible accompanied by eaplanation Publication takes place within thirty
days after these recommendations have been received.

2. External advisory commussions are bodies whose task it 1s to advise Us or Qur
ministers and whose members include no public servants, part of whose function includes
advising their own Minister on the problems confronting the advisory commussion

A pubhic servant who 1s the secretary or a consultative member of an ad.isory commis-
s1on, shall not be regarded as a member thereof for the purposes of this provision.
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3. Recommendations may be made public by :

(@) incorporation of them 1n a generally available pubfication, o1

(b) making them generally available in a separatc publication, or

(c¢) making copies available for public inspection, retention or loan.

4, The publication shall be communicated in the Netherlands Official Gazetle.

Artcle 4

The information pursuant to Articles 1 to 3 shall not be divulged if it might:

() endanger the unity of the crown, or

(b) damage the security of the state.

It shall also not be divulged if 1t concerns

(cs data of enterprises and production processes in so far as they have been furnished
to the government confidentially.

Nor shall 1t be divulged 1f and in so far as its importance does not outweigh the following
interests:

(d) the Netherlands relations with other countries;

(e) the economic and financial interest of the state and other statutory bodies;

(f) the detection and prosecution of punishable acts;

(g) inspection, control and supervision by or on behalf of government institutions;

(%) the night of each individual to respect for his personal privacy and the protection of
the results of medical and psychological examinations relating to individual cases;

(1) the prevention of unfair advantage or disadvantage to the natural or legal persons
concerned, or to third parfies,

Aitidde 5

1 Before three years have elapsed from the time this Act comes into force, then sutse-
quently every five years thereafter, Our Prime Minister, Minister of General Affairs and
Our Mimster of Home Affairs shall send to the States-General a report on its implementa-
tion.

2 This report shall incorporate the findings of the government bodies referred to in -
Article 1, of administrative scientists, of representatives of the publicity media and represen-
tatives of the national public servants’ organisations.

Article 6
The provisions of Articles 3 and 4 apply, or as the case may be, apply correspondmgly
to recommendations produced for provincial and municipal administrations as well as for

the other bodies designated pursuant to Article 1. Such publication shall be the responsibility
of these bodies; it shall be announced 1n an appropriate periodical.

Article 7

Without prejudice to legal provisions laid down elsewhere, rules may be laid down
pursuant to a General Order in Council setting fees charged for requested documents
supplied by institutions of the cenfral government under the provisions of Articles 1 to 3.

Article 8

This Act does not impose the obligation to divulge recommendations produced before
the Act takes effect.

Article 9

The Council of State Act shall be amended as follows. A new Article shall be inserted
under Article 25, stating:
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Article 25a

1. Our minister who 1s directly concerned shall enercisc care to ensure the
publication of :

(@) recommendations by the Council requested by Us concerming Buls, agrcements with
other powers and International Legal Organizations and drafts of General Orders 1n Council
and of other Royal Decrees;

(b) recommendations and other proposals made to Us pursuant to Article 16

2. Publication of the recommendations referred to 1n paragraph 1(a) shall take place
together with publication of the text submutted to the Council, i so far as this has been
amended after the advice was requested, and of the subsequent report to Us, This shall take
place as follows: )

—for recommendations concerming Bills lodged by Us* simultaneously with their sub-
mission to the Second Chambe: of the States-General;

—for recommendations of Bills made to Us by the States-General simultaneously
with the promulgation of the Act or, 1f We do not approve the Bill, simultaneously with the
publication of the subsequent report to Us;

—for recommendations concerning agreements with other powers and international
legal organizations to be submitted to the States-General for tacit approval simultancously
with their submussién to the States-General,

—for recommendations concernming General Orders in Counctl and other Royal Decrees
simultaneously with thewr promulgation,

Publication of nominations and other proposals made to Us pursuant to Article 16,
shall take place together and simultaneously with publication of the subsequent report to
Us. It shall take place in the manner prescribed in Article 3, paragraphs 3 and 4 of the
Openness of Admunistration Act,

3. Publication shall not take place:

(a) 1n the cases referied to in Article 4 of the Openness of Admumustration Act,

() 1f any recommendation referred to 1 paragraph 1(a) reflects unqualified approval,
or contains only editorial observations.

4. The Council’s recommendations, referred to in paragraph 1 hereof shall contain
proposals concerning the application of the provisions of paragraph 3

Article 10
This Act may be cited as Openness of Administration Act It shall come into force ata
date to be determined by Us.

General Oider in Council in Pursuance of Article 1 of the Law on the Access to Admuus-
trative Information

drticle 1

By ‘information’ is understood* data, laid down 1n documents, ‘documents’ are* written
papers and other material contaiming data and held by government bodies and by insti-
tutions, services and enterprises, which operate under the responstbility of these bodies.
‘documents’ do not include drafts and copies of papers to be sent or which have been sent,
until it may be assumed that these have reached the addressee.
Artrcle 2

‘A request for information may be made to government bodies and to institutions, e
and enterprises, which operate under the responstbility of these bodies The applicant sha
state the matter on which he wishes to receive information

Services
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Article 3
The decision on a request for information shalf be taken by or on behalf of the govern-
ment body.

Article 4

1. The government body shall provide the information by:

(@) giving a copy,

(b) allowing cognizance to be taken of the contents of,

(c) giving an excerpt or summary of the contents of,

(d) furmshing oral mformation about the contents of the documents containing the
desired information,

2. The government body shall provide the information within a rcasonable space of
time,

Article 5

In choosing between the forms of information referred to in Article 4, the government
body shall be guided by the preference of the enguirer, with this understanding, that the
mmportance of smooth progress of work is taken into consideration, and that the information
provided concerning documents drawn up for internal consultation is couched in an un-
attributable form.

Article 6

A decision to reject a request for information shall be conveyed to the enquirer in writing
and stating motives should the enquirer persist by his request.

Article 7

It the request relates to data held by a government body or by an institution, service
or enterprise operating under 1t< control other than the one to which the request has been
addressed, the enquirer shall be directed to go there. I the request has been made in writing,
then 1t shalf be forwarded and the enquirer notificd of this forwarding.

O
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The Official Secrets Act, 1923

[India’s Official Secrets Act goes back to 1923. It was subser;uentl;;
amended, maiginally, fiom tume to time. We aie reproducing the tex
of the Act indicating the amendments in the footnotes.]

THE OFFICIAL SECRETS ACT 1923
Act No 19 of 19231
d the law 2* * * relating to official secrets.
An Act to consolidate and amen e el 023,
8% * * * * *

Whereas 1t 1s expedient that the law relating to official secrets *  *
consolidated and amended;

1t 1s hereby enacted as follows ‘-

* should be

Shoit Tutle, Extent and Apphcation
411, (1) This Act may be called the Official Secrets Act, 1923,

(2) 1t estends to the whole of India and applies also to servants of the Government and
to citizens of India outside India §

Defirutions

2 In tins Act, unless there 1s anything repugnant 1n the subject or context,—
(1) any reference to a place belonging to Government includes a place occupied by any

department of the Government, whether the place 1s or 1s not actually vested in Govern-
ment;

b% * * * * *

(2) expressions referring to communicating or receiving mclude any communicating or
receving, whether 1n whole or 1n part, and whether the sketch, plan, model, article, note,
document, or mformation 1self or the substance, effect or description thereof only be
communicated or recewved; expressions referring to obtamning or retaining any sketch, plan,
model, article, note or document 1nclude the copying or causing to be copied of the whole

1The Act has been extended to Goa, Daman and Diu by Reg 120f 1962, 3 and Sch ;to
Dadra and Nagdr Haveli by Reg 6 of 1963,s,2 and Sch. 1, Pondicherry by Reg. 7 of

1963, s 3 and Sch Tand to Laccadive, Minicoy and Armndivt Islands by Reg 8 of 1965,
s 3 and Sch.

2The words “in the Provinces” were omitted by the A O 1950,
SFirst two paragraphs of the Preamble were omutted, ibid.
8Subs by Act 24 of 1967, s 2, for the former section.

5CL (1a), 1ns by the A.O 1937, was rep. by the A O 1948
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or any part of any sketch, plan, model, article, note, ot document; and cxpressions referring
to the communtcation of any sketch, plan, model, article, note or document include the
transfer or transmussion of the sketch, plan, model, article, note or document;

(3) “document” includes part of a document;

(4) “model” includes design, pattern and specimen:

(5) “mumtions of war” includes the whole or any part of any ship, submarine, aircraft,
tank or similar engine, arms and ammunition, torpedo, or mine infended or adapted for use
in war, and any other article, material, or device, whether actual or proposed, intended for
such usc;

(6) “office under Government” includes any office or employment in or under any
department of the Government 8%  *  *;

(7) “photograph” includes an undevcloped film or plate;

(8) “‘prohubited place” means :

(¢) any work of defence, arsenal, naval, milifary or air force establishment or station,
mine, minefield, camp, ship or aircraft belonging to, or occupied by or on behalf of,
Government, any military telegraph or telephone so belonging or occupied, any
wireless or signal station or office so belonging or occupied and any factory, dock
yard or other place so belonging or occupied and used for the purpose of building,
repairing, making or storing any munitions of war, or any skciches, plans, modecls
or documents relating thereto, or for the purposc of getting any metals, oil or minerals
of use 1n time of war;

(b) any place not belonging to Government where any munitions of war or any sketches,
models, plans or documents relating thereto, are being made, reparred, gotten or
stored under contract with, or with any person on behalf of, Government, or other-
wise on behalf of Government ;

(c) any place belonging to or used for the purpose of Government which 1s for the ime
being declared by the Central Government, by notification in the Official Gazette,
to be a protubited place for the purposes of this Act on the ground that information
with respect thereto, or damage thereto, would be useful to an enemy, and to which
a copy of the notification n respect thereof has been affixed in English and in the
vernacular of the locality,

(d) any railway, road, way or channel_ or other means of communication by land or
water (including any works or structures being part thereof or connected therewith)
or any place used for gas, water or electricity works or other works for purposes of a
public character, or any place where any munitions of war or any sketches, models,
plans, or documents relating thereto, are being made, repaired, or stored otherwise
than on behalf of Government, which 1s for the time being declared by the Central
Government, by notification in the Official Gazette, to be a prohibited place for the
purposes of this Act on the ground that information with respect thereto, or the
destruction or obstruction thereof, or interference therewith, would be useful to an
enemy, and to which a copy of the notification 1n respect thercof has been affixed
1 English and in the vernacular of the locality;

(9) “sketch” includes any photograph or other mode of repiesenting any place or thing;
and

% *® * * * *

8The words “or of the Government of the United Kingdom or of the British possession™
omitted by Act 24 of 1967, s 3.

7Cl (9A) 1ns by the A.O. 1950, was rep by Act 3 of 1951, s 3.
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(10) ““Superintendent of Police” includes any police officer of a like or superior rank,
and any person upon whom the powers of a Superintendent of Police are for the purposes
of this Act conferred by the Central Government 8% * *

Penalties for Spymg
3 (1) If any person for any purpose prejudicial to the safety or interests of the State :

(u) approaches, nspects, passes over or 1s 1n the vicimty of, or enters, any prohibited
place; or

(b) makes any shetch, plan, model. or note which 1s calculated to be or might be or 1s
intended to be, directly or mdirectly. useful to an enemy; or

(¢) obtamns, collects. records or publishes or communicates to any other person any
secret official code or pass word, or any sketch, plan, model, article or note or other
document or information which 1s calculated to be or mught be or 1s mtended to be,
directly or mdirectly, useful to an enemy? [or which relates to a matter the disclosure
of which 1s likely to affect the sovereignty and integrity of India, the security of the
State or friendly relations with foreign States].

he shall be punishable with imprisonment for a term which may extend, where the offence
1s commutted 1n relation to any work of defence, arsenal, naval, military or air force establish-
ment or station, mine, minefield, factory, dockyard, camp, ship or aircraft or otherwise n
relation to the naval, military or ar force affairs of Government or 1n relation to any secret
official code, to fourteen years and 1n other cases to three years

(2) On a prosecution for an offence pumishable under this section 19* * * it shall not
be necessary to show that the accused person was guilty of any particular act tending to
show a purpose prejudicial to the safety or interests of the State, and, notwithstanding that
no such act 1s proved against him, he may be convicted 1f, from the circumstances of the
case or his conduct or his known character as proved, 1t appears that his purpose was a
purpose prejudicial to the safety or interests of the State, and if any sketch, plan, model,
article, note, document, or information relating to or used 1n any prohibited place, or relating
to anything 1 such a place, or any secret official code or pass word 1s made, obtained,
collected, recorded, published or communicated by any person other than a person acting
under lawful authority, and from the circumstances of the case or his conduct of his known
character as proved 1t appears that his purpose was a purpose prejudicial to the safety or
interests of the State, such sketch, plan, model, article, note, document, 11(information,
code or pass word shall be presumed to have been made), obtained, collected, recorded,
published or communicated for a purpose prejudicial to the safety or inteiests of the State

Commumcations with Foreign Agents to be Evidence of Commission of Certain Offences

he ﬁas(Beg: any proceedings aganst a person fot an offence under section 3, the fact that

whettor wnhl:l comm}:mncaltzxon with, or attempted to communicate with, a foreign agent,

for g 1o or without 12(India), shall be relevant for the purpose of proving that he has,
burpose prejudicial to the safety or interests of the State, obtamed or attempted to

obt
1 dam tnformauon which 1s caleulated to be or might be, or 1s mtended to be, directly or
ndirectly, useful to an encmy

zThe words “or by any L G.”
Ins by Act 24 of 1967, s 4.

The words “with s
omitted by s, 4, 1pd mprisonment for a term which may extend to fourtecn years”

::Subq by s 4, ihid, for *
“Subs by Act 3 of 1951,

were rep by the AO 1937

or information shall be presumed to have been made™.
3 and Sch, for “the States”
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(2) If any person for any purpose prejudicial to the safety of the State :

(@) retams any official document, whether or not completed dr issued for use, when he
has no right to retain 1t, or when 1t is contrary to his duty to retam it, or wilfully
fails to comply with any directions 1ssued by any department of the Government or
any person authorised by such department with regard to the return or disposal
thereof; or

(b) allows any other person to have possession of any official document issued for his
use alone, or communicates any sccret official code or pass word so 1ssued, or, with-
out lawful authority or excuse, has m his possession any official document or secret
official code or pass word 1ssued for the use of some person other than himself, or
on obtaining possession of any official document by finding or otherwise, wilfully
fails to restore 1t to the person or authority by whom or for whose use 1t was 1ssued,
or to a police-officer; or

(c) without lawful authority or excuse, manufactures or sells, or has 1n his possession for
sale, any such die, seal or stamp as aforesaid:

he shall be gwlty of an offence under this section.

(3) A person guiity of an offence under this section shall be pumshab]e with imprison-
ment for a term which may extend to 15(three years), or with fine, or with both

(4) The provisions of sub-section (2) of section 3 shall apply for the purpose of proving
a purpose prejudicial to the safety of the State, to any prosecution for an offence under
this section relating to the naval, military or air force affairs of Government, or to any
secret official code 1n like manner as they apply, for the purpose of proving a purposc

preyudicial to the safety or imterests of the State, to prosecutions for offences pumshable
under that section 17* * *

Interfering with Officers of the Police

7 (1) No person 1n the vicinity of any prolbited place shall obstruct, knowingly
mislead or otherwise interfere with or impede any police-officer, or any member of 18(the
Armed Forces of the Union) engaged on guard, sentry, patrol, or other similar duty in
relation to the prohibited place

(2) If any person acts 1in contravention of the provisions of this section, he shall be
punishable with imprisonment which may extend to 1®(three years), or with fine, or with both

Duty of Guving Information

8. (1) It shall be the duty of every person to give on demand to a Supermtendent of
Police, or other police-officer not below the rank of Inspector, empowered by an Inspector-
General or Commussioner of Police 1n this behalf, or to any member of 18(the Armed Forces
of the Union) engaged on guard, sentry, patrol or other simular duty, any mformation in his
power relating to an offence or suspected offence under section 3 or under section 3 read with
section 9 and, 1f so required, and upon tender of his reasonable expenses, to attend at such
reasonable time and place as may be specified for the purpose of furmishing such information

(2) If any person fails to give any such information or to attend as aforesaid, he shall be

punshable with imprisonment which may extend to 20(three years), or with fine, or with
both,

18Subs by Act 24 of 1967, s 6, for “two years”
. 1716’he gvords “with imprisonment for a term which may extend to fourteen years” omitted
y s 6, bid
183ubs by the A O 1950 for “His Majesty’s forces™.
193ubs. by Act 24 of 1967, s 7, for “two years”.
203ubs, by s. 8, 1bid., for “two years”,
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9 Any person who attempts to commut or abets the commussion of an offence under
?hlS Act shall be pumishable with the same pumishment, and be liable to be proceeded against
in the same manner as 1f he had commutted such offence.

Penalty for Haibouing Spres

10. (1) If any person knowingly harbours any person whom he knows or has reasonable
grounds for supposing to be a person who 1s about to commit or who has committed an
offence under section 3 or under section 3 read with section 9 or knowingly permits to meet
or assemble in any premises 1n his occupation or under his control any such persons, he shall
be guilty of an offence under this section,

(2) 1t shall be the duty of every person having harboured any such person as aforesaid,
or permitted to meet or assemble 1 any premuses 1 his occupation or under his control any
such persons as aforesaid, to give on demand to a Superintendent of Police or other police-
officer nor below the rank of Inspector empowered by an Inspector-General or Commis-
stoner of Police 1n this behalf, any information 1n his power relating to any such person or
persons, and if any person fails to give any such information, he shall be guilty of an offence
under section.

(3) A person guilty of an offence under this section shall be pumshable with imprison-
ment for a term which may extent to 21(three years), or with fine, or with both.

11 (1) Ifa Presidency Magistrate, Magistrate of the first class or Sub-divisional Mags-
trate 1s satisfied byinformation onoath that there ts reasonable ground for suspecting that an
offence under this Act has been or 1s about to be commutted, he may grant a search-warrant
authorising any police-officer named therein, not being below the rank of an officer 1 charge
of a police station, to enter at any time any premises or place named 1n the warrant, if
necessary, by force, and to search the preruses or place and every person found therein, and
to seize any sketch, plan, model, article, note or document, or anything of a ke nature, or
anything which 1s evidence of an offence under this Act having been or being about to be
commutted which he may find on the premises or place or any such person. and with regard
o or  connection with which he has reasonabie ground for suspecting that an offence
under this Act has been or 1s about to be commutted

(2) Where 1t appears to a police-officer, not being below the rank of Supcrintendent,
that the case is one of great emergency, and that in the interests of the State immediate action
1S necessary, he may by a written order under his hand give to any police-officer the hike
authority as may be given by the warrant of 2 Magistrate under this section

(3) Where action has been taken by a police-officer under sub-section (2) he shall, as
soon as may be, report such action, 1n a presidency-town to the Chief Presidency Magistrate,
and outside such town to the District or Sub-divisional Maeistrate

2212, The provisions of section 337 of the Code of Criminal Procedure, 1898 shall apply
n relation to an offence punishable under section 3 or under section 5 or under scctton 7 or
under any of the said scctions 3, 5 and 7 read with section 9, as they apply m rclation to an
offence punishable with imprisonment for a term which may catend to seven years ]

13. (1) No Court (other than that of a Magistrate of the first class specally empowered
1n this behalf by the 23(appropriate Government) which 1s mferior to that of a District
or Presidency Magistrate shall try any offence under this Act

(2) If any person under trial before a Magstrate for an offence under this Act at any
time before a charge is framed claims to be tricd by the Court of Session, the Magistrate
shall, 1f he does not discharge the accused, commit the casc for trial by that Court, notwith-
standing that 1t 15 not a case eaclustvely triable by that Court

(3) No Court shall takc cognizance of any offence under this Act unless upon complaint

21Subs by Act 24 of 1967, s 9, for “‘onc year”
22Subs by s 10, ibid . for the former section.
233ubs by the A.O 1937 for “L.G.™.
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made by order of, or under authority fiom. the 24(appropriate Government) 25+ “ # or
some officer empowered by the 1(appropriate Government) 1n this behalf:
26+ + * R * %

(4) For the purposes of the trial of a person for an offence under this Act, the offence
may be deemed to have been commutted erther at the place in which the same actually was
commuitted or at any place in 2?(India) in which the offender may be found

28[(5) In thss section, the appropriate Government means :

(a) 1n relation to any offences under section 5 not connected with a prohibited place or
with a foreign power, the State Government, and
(6) 1 relation to any other offence, the Central Government ]

Exclusion of Public from Pioceedings ‘

14, In addition and without prejudice to any powers which Court may possess to order
the exclusion of the public from any proceedings 1f, in the course of proceedings before a
Court against any person for an offence under this Act or the proceedings on appeal, or 1n
the course of the trial of a person under this Act, application is made by the prosecution. on
the ground that the publication of any evidence to be given or of any statement to be made
n the course of the proceedings would be prejudicial to the safety of the State that all or
any portion of the public shall be excluded during any part of the hearing, the Court may

make an order to that effect, but the passing of sentence shall in any case take place 1n
public

Offences by Companies

29[15 (1) 1f the person commiting an offence under this Act is a company, every person
who, at the time the offence was commutted, was 1n charge of, and was responsible to, the
company for the conduct of business of the company, as well as the company, shall be
deemed 1o be guilty of the offence and shall be hable to be proceeded against and punished
accordingly *

Provided that nothing contained n this sub-section shall render any such person liable
to such punishment provided in this Act if he proves that the offence was comnutted without
Ius Knowledge or that he exercised all due diligence to prevent the commussion of such
offence

(2) Notwithstanding anything contamed 1n sub-section (1), where an offence under
this Act has been commutted by a company and 1t 1s proved that the offence has been com-
mutted with the consent or connivance of, or 1s attiibutable to any negligence on the part
of any dircctor, manager, secretary or other officer of the company, such director. manager,
Sceretary or other officer shall also be deemed to be guilty of that offence and shall be hable
to be proceeded against and punished accordingly

Explanation ., For the purposes ot this section .

(a) *“company” means a body corporate and includes a firm or other association
of individuals, and

(b) “dircctor”, 1n relation to a firm. means a partner in the firm)

1€. (Repeals.) Rep. by the Repealing Act, 1927 (12 of 1927) s 2 and Sch

24Subs by the A 0. 1937 for “G C m C.”.

28The words “the TG ” werc omutted, ilid.

26Proviso omrtted by Act 24 of 1967. s 11.

27Subs by Act 3 of 1951, s 3 and Sch, for “the States™.
*Bfns., by the A O 1937,

*PSubs by Act 24 of 1967, s 12 for the former section.
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